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On September 22, 2001 (11) days after the most deadly and devadtating attack in the history of
the Republic), the President of the United States signed into law H.R. 2926, the Air Trangportation
Safety and System Stabilization Act (“the ATSSSA” or the “Act”), Public Law No. 107-423. In Title
IV of ATSSSA, etitled September 11" Victims Compensation Fund of 2001*, the federa
government curioudy chose a tort modd to assg the individud victims and ther families. It could
have selected other paths to folow, like low interest or no-interest loans or trandtional assistance
prograns parroting some date based unemployment compensation or workers compensation
programs.  But it did not. Instead, the Congress chose to enact a law that provides full, far, and
reasonable compensation, without regard to fault, for the entire loss suffered by each victim and each
family in this horrific tragedy. Without doubt, the September 11" Vidims Compensation Fund of
2001 isthe single largest and most comprehensve no-fault Satute in the history of the United States.

In typicd fashion, the Congress painted the canvas of the Fund in broad strokes, setting
policies and standards and the appropriaing funds to pay the clams. Respongbility for implementing
the detals was delegated to the Attorney Generd and his “Specid Magter”, Kenneth Feinberg. On
December 21, 2001 (in accordance with the time frames set by the Congress in ATSSSA), the
Depatment of Judtice issued an “Inteim Find Rule’ that established the regulations that would

govern the adminigration of the Fund. After receiving and consdering numerous comments from
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interested parties, lawyers, academics and others, the Department of Justice issued its Find Rule on
March 13, 2002.

With the rules of the game now firmly s, it is gppropriate to evauate the legd issues that
arise in conjunction with the Fund. Theissues are manifold and manifest:

Condtitutiona and other issues arising from the Act

a Did Congress have the power to create a no-fault compensation scheme that benefits a
narrow class of tort or crime victims and that is paid for by federd tax dollars?

b. Did Congress have the power to grant full or partid immunity from tort-based
judgments:

I. to specific private parties (rather than classes of individuas);

i. ex post facto;

. without full, unrestricted compensation; and

V. triggered by exhaustion of available casudty insurance proceeds?

C. Did the Congress have the power to mandate waiver of avil lawslits agang putative
tortfeasors by individuds who file clams againgt the Fund and who ae later determined to be
indigible for Fund benefits?

d. Did Congress have the power to create federa causes of action for damages arising out
of a connected series of tortious/crimind acts and tie liability to the tort law of the dtate where the
incident occurred?

e Did Congress have the power to assign dl lawsuits of this type to one federal district
court regardless of the site of the incident, the location and convenience of witnesses, or the domicile

or residence of the plaintiffs or defendants?
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f. Who has danding to chdlenge the Act, the regulaions promulgated under it, or the
decisions, actions, or inactions of the Specid Master?

o] What are the proper procedures to follow in raisng chdlenges to the Act, the
regulations, or the actions of the Specid Magter?

The fundamentd issues arising from the Regulations

h. Did the Depatment of Justice materidly and wrongfully deviate from Congress
delegation of authority by:
I. assuming powers beyond the express grant of authority;
i. exduding victims from the Fund;
. minimizing the authorized scope of recovery for victims, and
iv. abandoning individudized fact finding?
I Is expliatly unequal trestment of rescue workers from other victims proper and
sudtainable?
B Can the Specid Master control didribution of Fund proceeds in frank disregard of
state probate law? and
K. What are the proper procedures to follow in chalenging the Regulations?
In order to put these and related legal issues into a context, it is helpful to review again the
essentid features of the gtatute and the find regulations designed to implement them.
A. ATSSSA TITLEIV-VICTIM COMPENSATION
Title IV of ATSSSA is rdaivdy smple and draghtforward. Its stated purpose is “to
provide compensation to any individud (or reatives of a deceased individud) who was physically

injured or killed as a result of the terrorid-related aircraft crashes of September 11, 2001".°
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Participation in the Fund is limited to physica injury and wrongful death clams only. By dSatute, the
“Specid Master” appointed by the Attorney General has the job of “adminigering the
compensation program’’ through “hearing officers and other administrative personnd” to be
employed for that purpose. The Specid Master’s statutory duty is clear and unequivocal: he “shall
... determine” (1) a claimant’s digibility, (2) the extent of harm (including economic and non-
economic losses), and (3) the amount of compensation “not later than 120 days after that date
on which a claim is filed”.®? The satute mandates action; the Special Master shall make the three
findings and act. The statute does not grant him discretion to act as and when he sees fit. Congress
set a broad scope of recovery; indeed, as a cursory review of the language shows, the scope of
recovery is greater under this pure nofault scheme than virtudly any state tort law system. The
datute requires the Specid Master to award economic and non-economic damages.  Economic
damages are assessed “to the extent recovery for such loss is dlowed under applicable State law.”
The dtatute does not create a cdling on recovery of damages generdly or in any sangle category of
damages.
The statute defines economic losses as:

“any pecuniary loss, including loss of earnings or other employment

benefits, medical expense loss, the costs of replacement services,

burial expenses, and loss of business opportunities.” °
Non-economic damages are defined as.

“physical and emotional pain, suffering, inconvenience, physical

impairment, mental anguish, disfigurement, loss of enjoyment of life,

loss of society and companionship, loss of consortium, hedonic
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damages, injury to reputation, and all other nonpecuniary losses of

any kind or nature”
Statutory recognition of hedonic damages is unique but generdly wecome identification of it as
something different from the loss of enjoyment of life is puzzling.*

The Speciad Master must reduce the award by any ‘collateral source “compensation”’3,
induding life insurance, pension funds, death benefit programs, and payments by federd, state, and
locd governments, “related to the September 11'" arcraft crashes’. Collateral source compensation is
described in the aggregate; it is nether described as the net collaterd source benefit actualy received
by the damant nor the present value of any future stream of income. So, for example, the statute on
its face requires any award under the Fund to be reduced by the ful amount of the collateral source
compensation without regard to any payments made to obtan the benefit (like premiums on life
insurance) or to any contingency gpplicable to future receipt of the payments (like death on a future
income stream).  While no explicit mention is made in the dtatute of charitable gifts by the numerous
gpecid funds set up to assst vidims and ther families it is difficult to reconcile excluson as a
collateral source of income received from charities but incluson of socid security payments. Claim
awards are not subject to state or federal taxes.'

The clamant (i.e, the victim or the victim's “persona representative’) has a dtatutory right to
present evidence through witnesses and documents and to such other “due process’ as determined by
the Specid Master.™® The right to an evidentiary hearing, therefore, is protected. The dtatute adso
assures the cdlamart the right to be represented by an attorney throughout the process.'® There is no
satutory provison for government representation by the Jugtice Department (or otherwise) or for an

adversary process of any stage in the proceedings.
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1. The Victim Compensation Procedure

The clamant must submit a clam form developed by the Speciad Master which requires: (1)
information detalling the physca ham tha damant suffered or information confirming the
decedent’s death; (2) disclosure of any possble economic!” and non-economic®® losses; and (3)
information about dl collatera source compensation.’®  While fraud prevention and detection are not
explictly covered by ATSSSA, damants who make factud misepresentations on the Specia
Master's designated claim form are subject to crimind pendlties under the False Statements Act.

a Eligibility and Restrictions

Those individuds who are digible to file dams before the Specia Magter are persons who
were “present” at the crash Stes at the time, or in the “immediate aftermath” of the terrorist-related
arcraft crashes of September 11, 2001.#* The Fund aso covers individuds who were members of the
flight crew and passengers aboard American Airlines Hights 11 and 77 and United Airlines Flights 93
and 175. The Fund expressly excludes any individud identified by the Attorney Generd as a
participant or conspirator in the terrorist crashes of September 11, 2001.%2

b. Decision Of The“ Special M aster”

The Specid Master only decides whether clamants are digible and (if so) the amount of
compensation (damages) that they receive. The Specid Master may not award punitive damages and
dhdl reduce the amount of the compensation award by the amount of an individua’s collatera source
compensation. Not later than 120 days after the date on which a claim is filed, the Specia Master
gl provide a written notice of his determination to the clamant. The determination of the Specid

Master isfind and not subject to judicid review.?
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C. Waiver and Withdrawal of Claim

Pursuant to the Statute a damant filing a dam under Title IV waives the right to file a cvil
action in any Federal or State court,® except avil actions againgt any parties who are dleged to be
reponsble for the attacks. An individua who fird filed a cvil action may not theresfter submit a
clam to the Specid Mager unless and until the individud withdrew from the pending civil action
within 90 days after the date on which Regulaions are promulgated (i.e., 90 days after December 22,
2001).%

d. Limitation on Air Carrier Liability

The liadility of an ar carier for “dl dams’, including dams for punitive as wel as
compensatory damages, aigng from the terrorist actions of September 11, 2001, shall not be greater
than the “limits of the liability insurance coverage maintained by the air carier.” *  This grant of
immunity from tort dams was adso extended to other potentially liable entities?” The grant of
immunity is not co-extensve with compensation dighility; i.e, putative tortfeasors enjoy immunity
from tort dams above the limits of ther casuadty insurance coverages brought by individuds and
entities who are not entitled to recovery from the Fund.

e. Federal Cause of Action/ Exclusive Jurisdiction in Southern District of
New York

For individuds who opt out of the Fund (and for other persons and entities who are not
digble for that program), ATSSSA creates a “federal cause of action” for dl dams aisng out of the
terrorigt attacks of September 11, 2001% with the United States District Court for the Southern
Didrict of New York having exdusve jurisdiction over dl actions, including any clam for loss of

property, personal injury, or death resulting from or relating to the terrorist actions of September 11,
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2001.2° The Congress did not address ether the fairness or the hardship to families of decedents from
dates other than New York to litigate their clams in the Southern Didrict of New York. The
ubgtantive law applied to these federd causes of action will be derived from the substantive law of
the State in which the crash occurred, including choice of law principles, unless the subgantive Sate
law is inconsstent with or preempted by Federd law.*® Cases arising from the Pennsylvania crash
will be governed by the Pennsylvania standard; cases arisng from the New York cases will be
governed by New York law.
f. Subr ogation

The federd government has the right of subrogation agang any culpable party. The statute
does not detall the resolution of subrogation rights agangt businesses like commercid airlines with
the grant of immunity above the limits of available casudty insurance coverages. As dated above,
ATSSSA expressly reserves clamants rights to pursue the full limits of ligbility of those individuds
who were knowing participants in the terrorist conspiracy and actions of September 11, 2001.** And

indeed, lawsuits have been filed againg terrorist organizations or their aleged financial backers.®
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2. Some Primary Issues Arising Under The Act

As it does with any statute, Congress addressed the problem (here, compensation for innocent
victims) and left for its chosen delegate (here, the Attorney Generd and the Specid Magter) the job of
implementing its plan through the promulgation of regulations. The devil, as the cliché goes, is in the
detalls. Among other matters, the Attorney Generd and the Specid Master had to decide (1) the
policy, approach, and attitude toward cams, including the means for meeting the Congressiona

mandate for timdy disposition of dams, (2) the extent, vel non, that proceedings will be conducted in

an adversary manner; (3) the means and methods of clamant access to information that may be
relevant to determining awards; (4) public access to proceedings and to award determinations; (5) the
accountability of hearing officers and other officids of the Office of the Specid Madter; (6) the role
of private lavyers and expert witnesses in the proceedings, and (7) the regulatory controls over
lavyers fees. As will be shown later, the Attorney Generad and Specid Master aso took on the
authority to determine other Sgnificat matters. (1) the degree to which proceedings will mirror the
avil jury trid system in making awards; (2) the class of individuds entitled to recover awards for the
degths of their loved ones; and (3) the reach of the Satute to remote victims.

a. ThePalicy, Approach, And Attitude Toward Claims.

The adminigration of the Fund reflects the fundamenta attitude that the Speciad Master and
his subordinates bring to the task before them. If the Specid Mader directly, or indirectly in carrying
out indructions of the Attorney Generd, looks at the Fund as precious government monies that should
be controlled and dispersed with caution and circumspection, then the awards will reflect that attitude.
At a continuing legd education program held in Washington in October 2001, a highly respected

member of Department of Justice expressed her persona view that society generally and the bar
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specificdly should not look at the Fund as it would ordinary tort recoveries®®* The Specid Magter
could not, in her mind, administer the Fund as a jury would do because he will be dispersng
government monies.  The government, in her sense, should not be held to the same standard as a
property and casudty insurer or a commercid airline. It must pay less for the same clam of damages
than the amount that private parties would have to pay. The likelihood that the government will adopt
this atitude and approach to the administration of the Fund is manifested by its response to other
entitement programs.  The Veterans Adminidration, for example, regected soft tissue lymphoma
dams by Viet Nam era veterans who were exposed to Agent Orange for a decade or more, relenting
only when toxicologicad and epidemiologica studies in peer reviewed medicd journas proved the
causal connection that the suffering veterans knew intuitively existed as they lost their lives or body
parts to the cancers. Government officids have a knee jerk reaction to deny clams — not to award
them. Here, one rdevant comparison is the fulsome largesse that Congress exhibited to the
commercid airlines.
i Resolution

Congress clear purpose in establishing the Fund is the fair and just compensation of digble
individuas present at the sites of the terrorist-related aircraft crashes of September 11, 2001 who were
physcaly injured or killed as a direct result of the crashes or in the immediate aftermath of them. In
hs daement accompanying the Regulations, the Specid Master opened a window to the
government’s policy and approach to these claims. He cadled the Fund an “unprecedented expression
of compassion on the part of the American people to the victims and their families . . . designed to

bring some measure of financial relief to those most devastated by the events of September 11 . . .

[and] an example of how Americans raly around the less fortunate™* In his preamble and statement
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accompanying the Find Rule, the Special Master aticulated a rationde for the regulatory decisons
he made on the criticdl issues left open to him by the Congress tha is founded on victims
consderations of risk and reward:

The September 11" Vidim Compensation Fund is a unique federd
program created by Congress in recognition of the specid circumstances
these vidims and ther families confront.  The Fund provides an
dtenative to the dgnificant risk, expense, and delay inherent in civil
litigation by offering vidims and their families an opportunity to receive
swift, inexpensve, and predictable resolution of dams The Fund
provides an unprecedented level of federa financid assstance for
surviving victims and the families of deceased victims.™®

Awards, therefore, will not compensate damants for ther provable economic losses (as defined by
state law) and non-economic losses (as defined by the Congress) that could be recoverable against a
tortfeasor in wrongful death or personal injury litigation. Instead, the regulatory framework regects
the uniqueness of each individud injured or killed in the attacks and opts instead for commonality of
compensation and ease of adminidration. Comparing the Congressond mandate with the regulatory
results proves the point. Congress intended to provide full compensation for loss of love, affection,
guidance, companionship, pan, suffering, and other intangibles based on the individudized proofs
offered to the Specid Master by the damant. As discussed below, the Speciad Magter instead chose
to award each decedent’s estate $250,000 and each spouse or child $100,000 for non-economic
damages*®  Consequently, an infant child of a decedent will receive the same award for non-
economic damages as an 18-year-old child living apart from the same parent. A 25-year-old widow
who worked a home and cared for four minor children will receive the same $100,000 in non-
economic damages as the 60-year-old widow who was estranged from her spouse. Specid Madter

Feinberg offered his opinion that an award in excess of $3 million (tax-free) would rardy be
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appropriate in light of individud needs and resources.*” However, sufficient compensation would be
provided to ensure that victims families receive at least a minmum level of resources to help meet
thar needs and rebuild thar lives. Families of deceased victims should receive a minimum of
$500,000 from a combination of the Vidim Compensation Fund, other state and federal programs,
life insurance policies and other sources of compensation, with dngle decedents receiving a minimum

of $300,000.%
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b. The Claims Process

i The Use of Adversary Proceedings.

The statute pells out in broad terms a proceeding initiated by a damant and considered by a
hearing officer reporting to the Specid Master. The statute does not explicitly provide any role for or
participation by Department of Justice lawyers. Indeed, the statute forbids the Special Master from
conddering faut of any type by any person in making the award. Since fault is not a consideration,
and snce digible damants are entitted to an award, one can farly question the need for any
participation by government lawyers or government witnesses (expert or otherwise). The only issues
arguably open to chdlenge are ones deding with the cdamant’s evidence on digibility and damages.
Hearing officers will consider testimony and reports from expert witnesses and others on such matters
as work higory, earning capacity and family rdationships. The hearing officers in the first instance
and the Special Master in find review are fully empowered to protect the government from fraudulent
cdams

ii. Discovery And Access To Evidence.

Claimants will need subpoena power to compel production of documents, other evidence, and
witnesses (if a hearing is convened). Evidence gathered by and for the clamant for presentation at a
hearing before the Specid Master or his designee is a different kettle of fish from evidence gathered
for the purpose of discrediting the damant's documents and witnesses.  “Discovery” as it exists in
conventiona dvil practice would add sgnificant time, unnecessary expense (including atorneys

fees), dday in making awards, and risk to the claimant (in reduced net awards if nothing more).
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iii. Resolution of the Claims Process

1. Claims Evaluation

Except for an advance benefits requed, the clamant begins the clams process by submitting
an Hligibility Form and either a Persona Injury Compensation Form or a Death Compensation Form,
adong with required documentation establishing digibility. Clams will be deemed “filed” when a
Clams Evduator determines that the Hligbility Form and either a Persona Injury Compensation
Form or a Desth Compensation Form are substantialy complete. Claimants have the choice of two
procedural options. Track A or Track B. If a damant sdects Track A, a Clams Evduator will
determine the damant's digihility and set a presumed award according to the Specid Master's
economic and non-economic |oss charts, which are discussed below.

Any damant deemed indigible may appeal the decision to the Speciad Master or his designee.
Within 45 days of filing, the Clams Evaduator mus notify the Track A clamant of the digibility
determingtion, the amount of the presumed award, and the right to request a hearing before the
Specia Master. The clamant may accept the award and request payment or request a review before
the Special Master or hisdesignee. No further review or gpped is permitted.

Under Track B, a Clams Evaduator dso shdl determine digibility within 45 days of the date
the dam was filed, but shal not determine a presumed award. After notification of digibility, the
Track B damant then will have a hearing before the Special Master or his designee, who will utilize
the presumed award mehodology but may modify the award if the damat demondrates
“extraordinary circumstances’ not adequately addressed by the presumed award methodology. There

shdl be no review or gpped from this determination.*
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2. Hearings
Hearings will be non-adversarid; the regulaions do not provide for appearances by Justice

Depatment lavyers.  “The objective is to permit the clamant to present evidence the clamant
believes is necessary to a ful understanding of the dam.”® If a damant opts for a hearing under
gther track, the cdamant may maeke supplementa submissons and present witnesses, including
experts. The Specid Mader is permitted to question witnesses and examine the credentials of
experts. Hearings are not limited to a proscribed amount of time*! The Special Master or hearing
officer will determine the conduct of the hearing (as in any tribund).*> The hearings will take place to
the extent possible in venues convenient to the claimant or representative.*

C. Public Access

i. Tolnformation And Awards.

Before September 11", the public was embroiled in fractious debates about individua privacy
and the extreordinary reach of public and private organizations into private lives with modern
technology. The regulations determine the extent to which information generated in presentations by
cdamants and the awards made in the process are public. All proceedings, pleadings, and filings of
other types in the crimind and avil courts are generaly open and available to the public. The Specia
Master will be administering a public Fund that is intended as an dternative to civil courts. There is
no sound reason to limit public access to the information, evidence, and awards that arise from this
program. In fact, the empirica data generated by the fund will be a treasure trove of information on
dams vdues for lawvyers and dams executives alikee One possble sde benefit from the
adminigration of the Fund may be ready access to the largest, single event, publicly available

database of wrongful desth cdlamsin history.
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ii. To Official’s Conduct

All public offiads should be held accountable for their actions. No less of a rule is acceptable
in our democracy. In the context of the Fund, accountability can be afforded in two ways. Fird,
hearing officers could set forth the factud bass of each category of damages awarded as wel as
precise dollar amounts for each dement of damages. A written set of findings would facilitate the
Special Magter’'s oversght of his subordinates work product and his assessment of any aberrationa
awards. Second, detailed findings and specific awards will enhance public oversght of the Specid
Master' s adminigration of the Fund in part by permitting easy searches of the claims database.

iii. Resolution of Accountability and Public Accessto I nformation

The Specid Magter has published a lig of dl individuds making clams agang the Fund. His
stated purpose is the ddivery of notice to dl potentid beneficiaries of Fund proceeds of the identity
of the persons making dams as persond representatives* He dso maintains a website, accessible a
www.usdoj.gov/victimcompensation that provides substantial information about the operation of the
Fund, induding presumptive awards and mathematicd tables to assist in cdculating economic
losses®®  Regading the unique potentid utility of aggregate clams data from the Fund, the
regulations provide the Specid Master with discretion to publish data generadly while keeping the
identity of individua claimants confidential. Section 104.34 (Publication of Awards) provides:

In order to assst potential damants in evauaing thar options of ether
filing a dam with the Speciadl Master or filing a lawvut in tort, the
Special Master reserves the right to publicize the amounts of some or dl
of the awards, but shdl not publish the name of the damants or victims
that received each award. If published, these decisons would be intended

by the Special Madter as generd guides for potentid clamants and should
not be viewed as precedent binding on the Specid Master or his S&ff.
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d. The Role Of Private L awyers And Experts.

The datute protects a damant’s right to counse and mandates an evidentiary hearing if the
damant requests one. Since competent evidence supporting substantia awards for economic and
norn-economic damages is awthing but intuitive, the lawyer's role is fundamentaly important.
Likewise, the daute explicitly provides the clamant the opportunity to present “witnesses’ at
hearings. In thefied of economic loss, the testimony of economists may be quite vauable.

I Lawyers Fees.

Attorneys are aways easy targets for vocd critics. Government control over lawyers fees
paid from awards againg the government is not a new or novel concept.*® However, the marketplace
best establishes lawyers fees, like al other pricing decisions.

ii. Resolution of Use of L awyersand Their Fees

An attorney in good danding may represent the cdamant, but legd representation is not
necessary.*” The Specid Master chose to comment on lawyers fees but refrained from regulating
them.*®

e. Mirroring Jury Awards.

The datute gives damants a choice between presenting a clam for damages to the Specia
Master on the one hand and pursuing conventiond avil litigation againg potentidly legdly
respongble parties in the United States Didrict Court for the Southern District of New York on the
other. At the same time, of course, the Congress gave the commercid airlines tort immunity from
awards in excess of the limits of their property and casudty insurance coverages. (Other entities, like
arport authorities, were later granted limited tort immunity.) Choosing conventiond litigation (in the

precise jurisdiction where the tragedy occurred) in the face of limited pools of insurance proceeds,
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tenuous ligbility, and massve direct and indirect property damage clams is extraordinarily risky to
say the least. The quid pro quo offered up to the digible damant who foregoes civil litigation and
presents a claim to the Specid Magter is the unequivoca promise of an award made without regard to
faut that mirrors in some fashion an award from civil litigation and that is backed by the Treasury of
the United States of America Indeed, the measure of damages established by the statute exceeds
those typically given to juries for use in gate law persona injury and wrongful death cases. Few date
courts ingtruct juries on hedonic damages and the vaue of life.

Damage matrices that predetermine awards for economic and non-economic losses regardiess
of evidence pertinent to individuad clamants are not part of the American civil justice system.*®  Civil
juries do not receive damage evidence in netly predetermined lots. In jury trids every individud is
different; every award is idiosyncraic.  The common law recognizes the diversty of lifeés
circumdances. Every clamant is in fact unique. In the dtatute, Congress assures each clamant a
hearing in part to demondtrate the unique consderations gpplicable to his or her clam.

i Resolution of Awar ds from the Compensation Fund

The reguldions pertaning to the determination of awards for economic and non-economic
losses are by far the most controversid and raise the potentid for litigation over the Speciad Magter’s
deviaion, vel non, from the Congressona mandate and delegation of authority. The Congress was
clear in its intent — full and fair compensation based on the particular circumstances applicable to the
individua daimart.

1. Principal Objectives

Section 104.41 reiterates the Congressiond intent:
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As provided in section 405 (b) (1) (B) (ii) of the Act, in determining the
anmount of compensation to which a damant is entitled, the Specia
Master shdl take into consderation the harm to the clamant, the facts of
the dam, and the individud circumdances of the damant. The
individud circumstances of the damant may include the financid needs
or finendd resources of the clamant or the victim's dependents and
beneficiaries.

The reguldions and related statements and mathematica table demonstrate, however, intent to
depart from the wishes of the Congress and to distribute awards from the Fund with a genera sense of
equdity and without Sgnificat regard to individudized facts and circumstances. The promise of a
minmum amount of an award demonstrates the point. In Section 104.41, the clamants are promised
that “[in no event shdl an award (before collateral source compensation has been deducted) be less
than $500,000 in any case brought on behdf of a deceased vidim with a spouse or dependent, or
$300,000 in any case brought on behdf of a deceased vicim who was dngle with no dependents.”

The point is made evident when considering the regul ations on non-economic damages.

2. Non-economic L 0ss

Decedents, injured survivors, and their families in fact sustained non-economic losses. There
is nothing fegned or hypothecated about the pain and suffering endured by the individuds burned to
death in flaming buildings, or those who leaped to thar deaths from 105 stories above the ground, or
those who survived with didfiguring injuries  Children who grow up without fathers and mothers
auffer greatly and surviving spouses who are left to raise children on their own have long and difficult
roads ahead of them. The Congress recognized the nature and types of loss these individuas would
incur and cdled for compensation for each dement of thar damages physcd and emotiond pain,
auffering, inconvenience, physcd impairment, mentd anguish, disfigurement, loss of enjoyment of

life, loss of society and companionship, loss of consortium (other than loss of domedtic service),
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hedonic damages, injury to reputation, and all other nonpecuniary losses of any kind or nature. The
Specid Magter chose instead to establish fixed * presumed” non-economic loss awards.

Section 104.44 (Determination of presumed losses for decedents) provides. “The presumed
non-economic losses for decedents shdl be $250,000 plus an additiona $100,000 for the spouse and
each dependent of the deceased victim.” Section 104.46 (Determination of presumed noneconomic
losses for cdamants who suffered physica harm) provides: “The Specid Master may determine the
presumed noneconomic losses for damants who suffered physical harm (but did not die) by relying
upon the noneconomic losses described in Sec. 104.44 and adjusting the losses based upon the extent
of the victim's physicd ham. Such presumed losses include any noneconomic component of
replacement services loss” The reference back to Section 104.44 for a description of non-economic
losses is meaningless as the regulation contains only the presumptive amounts of compensation. The
obvious bottom line is that the Specid Master will award the presumed amounts in death cases and
some factored (and probably lesser) amount in cases brought by survivors. The regulations on non-
economic loss flatly ignore the stlandard set by the Congress.

3. Economic L oss

Compensation for economic losses in death cases is determined by consideration of loss of
eanings and employment benefits®, medicd expense loss™, replacement services loss*?, burid
costs’®, and loss of business or employment opportunities.> Comparable consderaions, including the
nature and type of any permanent or partial disdility, are made in cases involving economic losses by
injured survivors®  The regulaory standard meets the Congressond mandate in that the particular
eanings higtory (medica and burid expenses and disability for survivors) serves as the factud basis

for rendering an award.
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However, the Special Mager developed and published a datisticadl matrix for caculating
“presumed” economic losses based on readily identifidble circumstances such as a damant's age,
prior income levels, maritd status and the number and age of any dependents. The Specid Madter’s
published presumed loss charts were not incorporated into the regulations and do not facidly
conditute the law related to the grant of awards for economic loss. The economic loss awards
identify presumed losses up to a sday levd commensurae with the 98" percentile of individud
income in the United States, or $231,000. In his statement and preamble to the final rule, the Specia
Master repeatedly avers that the use of the matrixes and the use of the 98" percentile sdary do not
constitute a cap on economic damage awards.

To be abolutely clear: The fact that the “presumed awards’ address
incomes only up to the 98" percentile does not indicate that awards from
the Fund are “capped” at that level. In extending the presumed awards
only up to the 98" percentile, we merdly recognized that caculation of
awards for many victims with extraeordinary incomes beyond the 98"
percentile could be a highly speculative exercise and that, moreover,
providing compensation above that leved would rardly be necessary to
ensure that the financial needs of aclamant are met...

While not part of the regulations, the charts and methodology for using them provide useful
information for camants and ther lavyers and asss them in meking the choice between civil
litigation and pursuing a clam againgt the Fund. The proper use of the methodology is detalled in a
four-page set of detailed instructions (last revised on April 2, 2002).>¢ Table 1 demongrates the likely

effective rates of taxation on pre-tax income.
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Table 1

Presumed Fulure Effective Gamhbined Federal, State and Lacal Income Tax Rates for New York

IR E
F A0000 F 20,000 F 26,000 F 30000 5 35000 & 40,000 £ 45000 F 50000 S A0,000
SET% 4.590% 10.455%: 12.25% 1405 14.72% 1547 % 16.710% 17.27%

$ FO000 F EOOCD ¥ Y0.UDD 100000 3125000 5150000 £17L000 5200000 5225000
18 A4% 19.80% 20.8R"% 21 .80% 20.00% 28555 27T 29.08% A0EE%

Motz

Calculaled Trom dala resorzd in Uniled Slales Seleczd Income ard Tax lems for Inciv dual lncome Tax
Relams Foans 1240, 10404 & 1040EZ (o0 Tax Years 1857, 1988 and 1999 (liles BTINIIMY X3
SAINIINY XIS and 5% NAZNY X1 E ohtainoa frem the IRE wobsite www iis.gov). Rates shown refloct o
reduction of 5% from the reported data

Table 2

Expected Remaining Years of Workforce Participation

All At
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35 E97
el od7
G5 420

SQUG
"A Markoy Process Modsl o Work-Lile Expeclancies Based on Labor Markel Aclivily in “S87-1885
Ly James Ciecka, Thomas Zonley. and Jery Goldman in the Jownad of Legal Econeics. Winler 1828-2000
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Table 2 shows the probable number of years that a decedent or injured survivor would likely

continue to work.
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grawth by age.

Table 3 exhibits the impact of inflatiop,, aroductivity, and wage groy

Freaumed Age-Speciflc Casnlngs
arowith Retes
(Including Cite-Cyole, Intlation, and Qverall
Frodustlilty Increases)

Age Earnings Growth Rate
18 0.744%
19 0.580%
204 9.419%
21 9.263"%
22 9.055%
23 8.84T%
24 8.840%
24 8.4234%
26 B8.22T%
27 B.021%
a T.816%
24 T.611%
a0 T.406G%
31 T.201%
32 6.597%
3 6.794"%
34 6.591%
1 6.388%
36 €.185%
37 5.583%
34 5.781%
K13 5§ .5B0%,
41 5.37T9%
41 5.179%
42 4.979%
43 4.779%
44 4.579%
45 4,380%
4 4.182%
A7 3.984%
A8 3.TREY
A4 3.5BRY
50 3.301%
51 3.194%

52+ 3.000%

Note: Namina! pamenwage chanpes Assume anmal ifiaian or
cost of Muing increases af .00 plus overal! produchuiy
adjustments of 1.0% par year. The Undordng real (Fa-opcle
pamenizgs changs is caloiiatan neing A ragracsion analveis of
oy o fotel @arings oo expesance and swpensce squaned
LAY earnGa far Flkhme vearraund mae varkars irmm the
2001 Currant Bopuiaton Sunvey (CEE) fable BINC-04

vth on rea eanings

538380.1

24



Table 4 plots persona consumption rates by age and family satus.

Table 4

Decedenl's Personal Expoendilures or Consumplicn as Foreenl of Income

Incanw

BT B G0N B BB B JUDIU B dAMD B 4DND E oLEQUD OE S0 § BROOU
Sirgle FEAT M4Ew TSR (AR GE.0% G 4t Co o G2.6% 31
Single, 1 aeperdant zhic M EW M EW 21 EW 71 AN 20EY 10T 19 0%, 18 3% 17 8%
Married, no children A0 T OPARAW MATW oA T 24 7%, el 2 ERE S 15 3%, 17 8%,
Farned, 1 cependent chald 15.0% 17.6% “B9% 168 15.89% 4.9 153 0% 12.4% 12.1%
Marriad, 7 censndant children 12 8%  128% "28% 12 5, 11 8% 71 1% mn 2% B A%

G700 5 o000 5 W0 5 100 & JAAM0 5 1500 F ATSM0N OF PO0T00 5 FR5 000
Single BOLEW  53.8% 48.0% 45.0%  48.0% 45.0% A5 0% 45.0% - R
Single, 1 deperdent <hild 174%  151%W 3T 13.7% 13.7% 13T 13 7% 13.7% 13.7%
Marriad, na cFildre= 17.4% 4.5% T28% 12554 12.5% T 2.5 12 5% 1250 12,805
Mareed, 1 cepandent child 11.8% 9.9% T 8.7% 8.7% B.7T%: 5T 8.7% 3.7%
Marned, 2 cepandent children B.9% R B G.a's E. 7% G T (G570 4.

Table &

Assumed Before-tax and After-tax Discount Rates

Bzlore-Tax Aflle-Tax
Age ot Vichm Liscount Hatc Lhscount Hate
35 & Unce 5.1% 4 2%
36-54 4.8%, 3.9%
55 & Ouer 4.2% 3.4%

Notea:

The oresent valie of aresumed ecoromic loss is calmlated by apnlying the atetax discount rate
comzsoond no to the victim's age at death to all future paricds. For example, projecied

earnings ard henafits far 2 vicfim who was 30 years old at he tim= of death will be dizcnunted o
present value at 4.2% per year for 2ll futurz years, and projected ezmings and cenefits for 2
45-year-old victm will be discountad fo presant value at 3.9% per vear for a |l future vears.
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Table 5 providesinformation on discount retes.

The remaning tables show the presumed tota awards (for economic and non-economic
losses) by age and family dtatus after taking into consderation the various confounding factors and
before subtracting any collateral source income.

The tables and the underlying sources supporting the data will likdy have a sgnificant effect
on economic loss caculaions in civil litigation. One can easly imagine economigts cdled to tegtify
by plantffs or defendants utilizing the methodology outlined by the Specid Master (and attributing it
to him in testimony before the jury) asameansto lend credit to the damages caculations.

f. The Class Of Beneficiaries In Death Cases.

The datute cdls for use of “gpplicdble state law” when conddering awards of economic
losses. This was an unfortunate lapse by the Congress in an otherwise remarkable definition of
assessable damages to victims and their familiess. Why impose a choice of law decison on the
Special Master on economic damages but craft a national standard on non-economic damages? Why
should a family, burdened by New York wrongful death law, be denied the same measure of damages
afforded to a Connecticut family, particularly when the funds are derived from a common government
source?’  Why should an ederly parent who lived with a divorced son estranged from his minor
children and who was physcadly and emotionaly totaly dependent on him be denied recovery
because the decedent was domiciled in Massachusetts indead of another state with less antiquated and
draconian wrongful death laws? Why should a life partner from Vermont receive a recovery when
another person domiciled in a less accommodating state with an equaly tragic loss recover nothing?

State laws define familid rdaionships and the lines of intestate successon. The datutory
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incorporation of state law in this manner assured certain classes of loved ones further hardship in the
form of excluson from the Fund.

On the other hand, the datute left the Specid Master free to make awards to “persona
representatives’ (i.e., the individua appointed by a probate court or smilar authority) for the benefit
of individuds who suffered actud, non-economic losses of the type outlined in the statute: loss of
consortium, society, companionship, affection (loss of enjoyment of life and hedonic damages),
mental anguish, inconvenience, and emotiona suffering resulting from a loved one's death. Nothing
in the gatute limits awards of non-economic damages to spouses and minor children.

i Resolution of Issues Related to the “ Per sonal Repr esentative” .

With respect to dighility, the Regulaions define “persond representative’ as an individua
appointed by a court to be the decedent’s persona representative as the executor or administrator of
the decedent’s estate®® However, before filing a clam as a personal representative, the purported
persona representative mug give written notice to the immediate family of the decedent, the executor
of the decedent’s will, and any other persons who may reasonably be expected to assert an interest in
an award or to have a cause of action to recover damages relating to the wrongful death of the
decedent.*

The Special Master has no duty to arbitrate, litigate, or resolve in any way disputes regarding
the persona representative.®® Once an award is determined, the Specid Master shdl review the
persona representative’ s plan to didribute the award to the decedent’s beneficiaries and may order a
redigribution of the award to ensure that the members (beneficiaries) of the families are compensated
quickly.®*  Simply put, the Specid Mager retains the authority to see to the distribution of federa

funds so as to accomplish the purposes of the statute. Advance benefits are available for needy,
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digble camants. Although not specificdly provided for in the ATSSSA, the Regulations permit
cdamants to seek advance benefits in fixed amounts of $50,000 in the case of deceased individuals
and $25,000 for severdy injured individuds. The filing of an advance benefits clam waives the right

to fileacivil action and the advance payment will be deducted from the ultimate award.®?

g. Remote Victims.

All of us vividy recdl the panic and horror evident on the faces of thousands of people
running form the collapaing World Trade Towers. We aso easly bring to mind the swirling clouds
of gray smoke, dirt and debris that enveloped most of lower Manhattan. People were covered from
head to toe with the grit that was once mortar, insulation, and glass. We have no doubt that these
individuds suffered some ham.  Were they “present” at the World Trade Center? Did they suffer
“physcd ham’? Did they suffer physica harm of sufficient kind and quality to receive an award
from the Fund?® Literdly thousands of individuas will be induded or excluded by the regulations
addressing this thorny problem.

i. Resolution of Eligibility | ssues

The ATSSSA provided that damants digible for compensation include: (1) the “persond
representatives’ of those aboard the flights that crashed on September 11, 2001 (excepting the
terrorists); and (2) those who were “present at” the dtes or in the “immediate aftermath” and suffered
“physcd ham” or death as a direct result of the crashes, or thar personal representatives. The
Regulations provide the requidte definitions of the key terms used in determining digibility:

“immediate aftermath”; “physca harm”; and “present a the Ste’.
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1 Persons “Present” at the Sites. A person who was killed while in one of the
crashed arcraft or indde a collgpsed huilding is dealy covered by the statute. Persons who were
near the Stesmay be digible for avardsif they meet these criteria

they were physicaly present at the time of the crashes or in the immediate

aftermath;

in the buildings or portions of the buildings that were destroyed;

or in any area contiguous to the crash Sites “that the Specid Master determines

was sufficiently close to the Site that there was a demonstrable risk of physica

harm from the impact of the aircraft or any subsequent fire, explosons, or

building collapses... .”*
The import of the regulations is that persons who were injured in some fashion but who were
physicaly remote from the crash sites are not digible for an award from the Fund.®> So, for example,
the millions of people who were “present” in Manhattan (or Brooklyn or Jersey City) and who were
exposed to and “injured” by arborne contaminants like asbestos fibers must resort to civil litigation
againg tortfeasors unprotected by federa grants of immunity.

2. The “Immediate Aftermath” of the Crashes. Physicd presence a the dte
has also been conditioned by a tempord dement as well. In order to recover an award, the person
must show that he was @t the Site:

within 12 hours of the crashesif he was not a rescue worker; or

within 96 hours of the crashesif he was arescue worker who asssted in the

search for injured victims.®®
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The limitation to 12 hours for non-rescue personnd excludes from awards individuas who
suffered physica injury at the sites in the early and late evening of September 11". The longer period
of coverage for rescue workers (4 days as opposed to %2 day) makes sense given the significant danger
presented by the ungtable rubble. Rescue workers who suffered injury on the 5" day after the crashes
(or any other day over the course of the many months of work at the sites) have no claim againgt the

Fund.®’

3. “Physical Harm”. Persons who were present a the site within the time limits
set by the regulaions must dso show subgtantia, medicdly treated, and properly documented bodily
injuries. The requirements are as follows:

physica injury to the body;
that resultsin trestment by amedical professond,;
within 24 hours of the injury event; or within 24 hours of rescue; or within 72
hours of the injury event or rescue for victims who were unable to redize the
extent of their injuries or get medica trestment (or under such circumstances as
the Specid Master may deem appropriate for rescue workers);
that results in hospitaization as an in-patient for at least 24 hours or that caused
disability, incapacity, or disfigurement.; and
that is verified by contemporaneous medical records.®®
The regulations exclude virtualy al soft-tissue injury cases that produce pain and discomfort
but do not result in overnight days at hospitds or work related disgbility (like musde strains from dip

and fdls or bouts of aghma from breahing arborne contaminants). Likewise, dams involving
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exdusvey emotiond injuries are exduded. Indeed, the defining qudities of digible dams are
auffidently exclusonary so that few persona injury dams (as opposed to ones for wrongful death)

will make the grade.®®

538380.1 31



0. Resolution of “ Callateral Sources Income”

Section 405(b)(6) of the ATSSSA requires the reduction of al awards by the amount of
collateral source compensation a damant received or is entitled to recelve as a result of the terrorist-
related arcraft crashes. The Regulations specify that collatera sources include life insurance,
pension funds, death benefit programs, and payments by federd, state or loca governments related to
the arcaft crashes, dl of which the ATSSSA expresdy includes in the definition of collaterd
sources.”

According to the Specid Master, the most troublesome ambiguity in the categories of
collateral source compensation involved the trestment of charitable donations following the events of
September 11, 2001, which according to New York Times reports exceeds $1.3 hillion. The
Regulations establish that the vdue of services or inkind charitable gifts such as emergency housing,
food or dothing is not collatera source compensation.”” Charitable donations distributed to victims
or thar beneficaies by private chaitable entities are not collaterd sources except that funds
provided to victims or ther families through a private chariteble entity (like a family foundation)
might, in substance, conditute a collaterd source.”? Likewise, tax benefits under Victims of
Terrorist Tax Relief Act of 20017 are deemed to be other than a collateral source.™

Collatera source income that is contingent (for example where the income terminates on
remarriage) is reduced to its present vaue as a future benefit in light of the contingency.” T he
discretion imparted to the Specia Master in the regulation to caculate the value of contingent
collatera source income permitted him to make this statement:

Where the benefits to be paid due to death of the victim are uncertain,

unpredictable, or contingent on unknown future events, the amount of the
compensation to which the survivor is entitted can be impossble to
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compute with reasonable certainty. In those instances, the Speciad Master
has discretion not to require a full deduction where the amount of the
collateral source compensation cannot be determined with reasonable
catanty. Thus, for example, the Specid Master has determined that
workers compensation benefits that are payable only if the spouse does
not remarry will only be offsst to the extent they have dready been
paid.76

The message certainly was not lost on widows of New York City’s firemen and police officers who
are entitled to lifetime income because their loved ones were logt in the line of duty.

B. CHALLENGESTO THE ACT AND REGULATIONS

1 Jurigdiction
ATSSSA is a federd statute promulgated by the Congress of the United States. As such issues

regarding its proper reach and application or the power of the Congress to undertake the actions set
forth in the law are dl federa questions. Jurisdiction in the federal courts is founded on 28 U.S.C. §
1331. In ther trestise Administrative Law, Professors Aman and Mayton point out that federa
guestion jurisdiction is dways avalable to review agency actions when “specid statutory review”’’ is
unavailable or inadequate.”

Since the amount in controversy was removed from it, Sec. 1331 has been

a comprehengve bass of jurisdiction. It broadly provides subject-matter

jurisdiction in federal digtrict court for cases arisng under the Congtitution

and laws of the United States in the federa didrict courts. Because

federal agency actions invove quesions about the construction and

gpplication of federal law (either agency rules, federd datutes, or the

Condtitution), they are generdly subject to federal-question jurisdiction.””
ATSSSA does not provide for specia statutory review.

2. Preclusion

The Congress included a provison in ATSSSA to the effect that dl decisons of the Specia

Master are find and non-reviewable. Specificaly, Section 405(b)(3) of the Act dates. that the
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Special Master’s “determination shdl be find and not subject to judicia review.”  So-cdled
“preclusons’ of review are occasondly imposed by the Congress with respect to a particular agency.
For example, until 1988, the Veterans Adminidration enjoyed an absolute preclusion from judicia
review (its decisons of law or fact “shall be find and conclusive and no ... court of the United States
shdl have power or jurisdiction to review any such decison. ...”).® The Supreme Court explained
that precluson of review of Veterans Adminigtration decisons was judtified because it “prevent[ed]
the courts from becoming involved in the day-to-day determinations and interpretation of Veterans
Adminigtration policy” and assured “that the technicd and complex determinations and applications
of Veterans Adminidraion policy connected with veterans benefits will be adequately and
uniformly made.”®  Certainly, one can understand the desire of the Congress to findize the Specid
Master's decisons regarding awards from the Fund to specific daimants. Closure for the clamants
and the government is a worthy god. So too are economies of time and scale. Compare, e.g., United

States v. Erika, Inc., 456 U.S. 201, 203 (1982). Limited preclusion (asin ATSSSA) is not disfavored

by the courts. Professors Aman and Mayton offer this explanation:

When Congress limits review, it genedly does so in a limited way,
merdy to provide the agency with a space in which its expertise and
specidized processes can operate uninterrupted by the courts.  Judicid
review may be shaped or postponed, to alow the agencies to filter a
myriad of fact-based dams, such as Socid Security dams, that are suited
to resolution by specidist agencies and specid procedures.  Also filtering
dams through a dngle agency — in contrast to decentralization through
the courts — enhances a uniformity in determining these claims.

A. Aman and W. Mayton, Administrative Law, 8 12.5.2 at 366-367 (West 1993); see also, Id. at n.23.
However, Article 111 courts have a duty and power founded in the Conditution to assure that

federa agencies act in conformity with the Conditution and not in an uncontrolled and arbitrary
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manner.  “So, under Article Il and in a government of separated powers, the undiminished function
of the courts is to assure that agencies conform to the Condtitution and to the power delegated to them
by Congress.” A. Aman and W. Mayton, Administrative Law, § 12.4 at 364 (West 1993); see also, Id.
an.l12.

It has never been the policy of Congress to prevent the administration of

its own datutes from being judiddly confined to the scope of authority

granted or to the objectives specified. Its policy could not be otherwise,

for in such a case statutes would in effect be blank checks drawn to the

credit of some adminidrative officer or board.

Bowen v. Michigan Academy of Family Physicians, 476 U.S. 667 (1986); see also, Barlow v. Cdllins,

397 U.S. 159 (1970); American School of Magnetic Hedling v. McAnnulty, 187 U.S. 94 (1902).

Smply put, ATSSSA’s limited precluson of judicial review of the Specid Master's award
decisons does not operate gengdly to insulae him or his rules from conformity with the
Condtitution and the law.

3. Venue

ATSSSA incorporates a specid venue datute that directs dl lawsuits aisng out of the
September 11" terrorist attacks to be filed in the United States Didtrict Court for the District of New
York.® The Congress unquestionably has the power under the Condgitution to alocae judicia
assgnments among the vaious Article 111 courts.®® And specid venue stautes are exclusve where
they apply.®* Here, however, ATSSSA’'s venue datute expresdy applies to lawsuits againgt putative
tortfeasors; it does not speak to lawsuits againg the Special Master or the Attorney General over their
rues and conduct implementing the Fund. As to the later type of suit, the genera venue dtatute

seemsto govern:
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A avil action in which a defendant is an officer or employee of the United

States or any agency thereof acting in his offidal capacity or under color

of legd authority, or an agency of the United States, or the United States,

may, except as otherwise provided by law, be brought in any judicid

digrict in which (1) a defendant in the action resides, (2) a substantid part

of the events or omissons gving rise to the clam occurred or a substantia

part of property that is the subject of the action is dtuated, or (3) the

plaintiff residesif no red property isinvolved in the action.®®
Convenience and taecticd advantage will dictate sdection of venue. Some litigants may view the
United States Didrict Court for the Southern Didrict of New York as uncomfortably close to the
tragedy and committed to success of the Fund to warrant selection as the venue of choice.

4, Sanding

Many people from different waks of life have an interest in the Fund, the rules that define

entitlement and the methods and means by which awards are made, and the Special Master’s de facto
adminidration of it over the next few years. The individuas most directly affected are the people
whose fulsome rights againg putaive tortfeasors were subgantively changed on September 22, 2001
with passage of ATSSSA and who may be entitled to an award from the Fund. But other classes of
individuds, like domedtic partners of decedents killed in the September 11" attacks domiciled in
dates that do not afford them recoveries in common law wrongful death actions, have interests as
wdl. Disgruntled taxpayers, politicians, sngle interest advocacy groups, lawyers, academics, and
news reporters may stake out an interest in the Act, the rules promulgated under it, and the actua
digribution of money from the Fund. Standing, therefore, will be an important consderation in
litigetion over thislegidation and its regulatory wake.

The Supreme Court in Baker v. Carr®® hdd tha Article Il of the Congitution required

plantiffs to have “such a persona stake in the outcome of the controversy as to assure the concrete
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adverseness which sharpens the presentation of issues”® In the firg ingance, the plaintiff must
demondrate actua or threatened “injury in fact” in order to invoke properly the jurisdiction of the
federal court.

In its conditutiond dimensgon, danding imports judiciability: whether the
plantiff has made out a ‘case or controversy’ between himsdf and the
defendant within the meaning of Art. [Il. That is the threshold question in
every federa case, determining the power of the court to entertain the suit.
As an aspect of judidability, the standing question is whether the plantiff
has ‘dleged such a persond stake in the outcome of the controversy’ as to
warrant his invocation of federd court jurisdiction and to justify exercise
of the court’s remedia powers on his behdf... .

Warth v. Sdldin, 422 U.S. 490, 498-499 (1975). Injury can be derived from rights created by statute

and can indude a wide range of immediate and prospective economic and non-ecomonic interests.®®
Purdly ideologicad interests in a problem are insufficient however® In suits againg regulatory
agencies, the plantff mus also demondrate that the interest sought to be protected is “arguably
within the zone of interests to be protected or regulated by the statute ... in question.”® Section 702
of the Adminidraive Procedure Act codifies the concept and provides that a person “adversaly
affected or aggrieved by agency action within the meaning of a rdevant datute is entitled to judicid
review ... """

In the context of the Fund, the courts are likdy to find dlegedly aggrieved “victims’ imbued
with auffident direct interest in the rights and immunities crested by Act and administered through
the regulations to warrant standing. Thus, for example, individuas who believed they were injured in
the attacks by exposure to contaminants but who are excluded from the Fund by the regulations will
probably have standing to chdlenge the Specid Mader's regulations in federa court. The same

should be true for domegtic partners. Academics, lawyers, and news reporters interested in details of
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individud awards or evidence presented to the Specid Magter should find standing in the provisons
of the Adminidraive Procedure Act that provide for access to agency informaion. Ildeological
plantiffs, like sngle interest advocacy groups and generd taxpayers, are unlikdly to have sanding.

5. Ripeness/ Exhaustion of Administrative Remedies

As a generd princple of adminidrative law, courts refran from premature responses to
complaints about the actions or inactions of adminidtrative agencies. From the perspective of the
adminidraive agency, the tenet requires the complaning party fird to exhaust all avenues of
adminigtrative processes and to secure a find action from the agency before requesting court review.*?
From the perspective of the court, the tenet mandates that matters presented to the court for review
develop auffidently so that they are nather remote nor abstract. The requirement that a complaining
party exhaust adminigrative remedies heps assure efficiency and integrity in the agency process.
Professors Aman’s and Mayton's judtification for the rule resonates in the context of the Fund:

Giving the agency fird crack should hdp it, by gving the agency the

chance to resolve things in light of its own priorities. Litigation costs and

judicid intervention may so difle a new and unfolding agency program

that its fruition (the time when the program’'s merits and demerits can

probably be most usefully assessed) is defeated. Also, a first resort to the

agencies is usudly efficient. Specidized agencies can provide rdatively

efficient processes, streamlined to fit the matter at hand.*?
One can readily imagine the sengtivity that a federal didtrict court judge will have to this new and
unique program and to the socid, palitical, and economic pressures brought to bear on the Special
Mager. Likewise, the requirement that a clam be ripe helps the courts avoid “entangling themselves
in abstract disagreements over adminidraive policies™*  Moreover, from the most practica of

viewpoints, the doctrine of exhaugtion of adminidrative remedies provides some cover for the courts
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to keep the dogs of controversy at bay. Why redirect the focus of news reports by the Times and the
Pogt, and the enmity of disgruntled putative victims, away from the Specia Master’ s office?

The gpplication of the doctrines of ripeness and exhaudion of adminigraive remedies will
likdy vary depending on the datus of the individua plaintiff and the nature of the chalenge raised.
Finad action will trigger court review, but find action does not necessarily require a plantiff to file a
dam, to present evidence at a hearing, and to recelve an adverse decison from the Speciad Madter.
Agency action is fit for review when there is findity with regard to the agency’s postion on the
chdlenged topic.”®> The Department of Justice and its Specid Master have staked out in the find rule
(and the articulated reasoning for their decisons) ther postions on many sgnificant issues related to
adminigration of the Fund. Temporaly and geographicaly remote victims of the attacks are clearly
excluded by the regulations. So too are victims who were physcdly and emotiondly injured at the
gtes during the attack or in its immediate aftermath but who were not hospitaized for the requisite
number of hours or days under the regulations. The find rule, read in conjunction with the
Congressona mandate, condtitutes final action adequate for judicid review of complaints by victims
excluded from the Fund. “With legd issues, involving as they do interpretations of text such as
satutes, the courts are doing what they are familiar with and best at, and they are unlikely to benefit
from further agency proceedings.”®® The same may be said for challenges by academics, lawyers, and
news reporters who stand in opposition to the Special Master’s rules that keep decision-making and
anadlyses on individud clams secret.?” A different result may come about in chdlenges made to the
regulations defining the scope of recovery for economic and non-economic losses. The regulaions
do not expresdy incorporate the economic loss charts (which are published and available a the

government’s website). Instead, the regulations are drafted in such a way as to leave open to the
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Special Master discretion to evaduate clamants evidence of economic loss and to render awards that
deviate from the charts. Simply Sated, the regulations on their face do not openly flout the statutory
mandate on this item of recovery. Find action on an individud clam for economic loss therefore, is
not demongrably evident. As for the regulations on non-economic losses, the “presumptive’ awards
for decedents (or surviving victims) and their spouses and children coupled with (1) the absence of
any aticulated reasoning for these regulations (as required by the Administrative Procedure Act®),
(2) the enumeration of precise categories of losses in the Act (like hedonic damages), and (3) the
Specid Mader's public statements announcing his intent to avoid individudized fact finding on non-
economic losses collectivdy may be auffident for a court to review chalenges prior to the rendering
of awards. The end result seems clear enough — victims and their spouses and children will receive
preordained amounts for their |osses regardless of their individud circumstances.

6. Constitutional And Other Challenges

a. ToTheAct

On September 10, 2001, the common laws of New York, Pennsylvania, and Virginia as well
as the common laws of a host of other states (like Massachusetts where two of the fated flights
departed and scores of passengers were domiciled) provided wedl-established congructs for the
impogtion of duties and the provison of remedies for violation of those duties. On the morning of
September 11™ with thousands of souls lost, untold numbers of survivors physicaly and emotionaly
injured, families forever torn apart, vast property damage, and economic didocation that can only be
esimated in the trillions of dollars, state-based common law causes of action fuly accrued. Vidims
had the right to pursue lawsuits for money damages againgt those persons and entities that they

believed caused them harm in state courts of genera jurisdiction where persond jurisdiction could be
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perfected. On September 22, 2001, with the enactment of ATSSSA, the Congress changed the status
guo ante for these vidims by creating a federa cause of action, complete practica immunity for tort
lichilities’® for the commercid arlines whose arcraft were turned into guided missles'® a sngle
venue for lawsuits aisng out of the incidents, and a fund intended to offer an dternative source of
reparations for individud vidims who sustained bodily injuries or whose loved ones died but not for
vidims who owned real property and or other busnesses. Some victims (and critics of the
legidation) will cry fou. How can the Congress take away their common law rights founded in State
law? How can the Congress take the action it did without providing full and adequate compensation?
How can the Congress provide a fund for persona injury and wrongful desth victims but not for red
property owners and businesses?

The fundamentd answers to these questions repose in Artide |, Section 8 of the United States
Condtitution which grants the Congress the power:

To provide for the common defense and generd wefare of the United States;
To regulate commerce; and
To make dl laws that shall be necessary and proper for into execution the foregoing
powers.
The conditutiond authority to take dl actions necessary for the general welfare of the nation,
the various Sates, and citizens and to regulate commerce is tempered by the Fifth Amendment:

No person shdl ... be deprived of life, liberty, or property without due
process of law; nor shal private property be taken for public use without

just compensation.
Smply stated, there is no sustainable argument that the Congress acted outside the scope of its

authority when, in the face of war-like attacks on United States soil, it promulgated an act largely

intended to shore up a fadly wounded commercid arline industry and thereby also prevent potential
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catastrophic collapse of the entire United States economy. A secondary feature of its dramatic
legidative response was the creation of the Vidims Compensation Fund so that the individuals and
families victimized by terroris murderers could recover financidly. Indeed, it is difficult to imagine
a more clear cut example of actions by the Congress intended to regulate commerce and provide for
the common defense and welfare of the people. While professond second guessers may speculate to
the contrary, the Congress confronted credible evidence of imminent financia devadation if the
commercid arlines wet out of business'® The United States economy is cross-continentd, if not
internationa, in scope and fully dependent on air travel under present circumstances.

The Congress has experience with creating tax supported common funds for the good of the
nationd economy and for the collatera bendfit of particular industries and classes of individuas.'®
The Supreme Court has reviewed and upheld such actions in the past. The PricelAnderson Act, 42
U.S.C. 8 2210 et seq., is a good example of such an action. Congress passed the Price-Anderson Act
in 1957 (and amended it and kept it in force theredfter)'®® for the purpose of encouraging the
devdopment of nuclear power plants. A centra feature of the Act was financia assstance to the
nuclear power indudry in the form of a federd grant of limited immunity from state based tort
lidhilities in the amount of $500 million in excess of avalable casudty insurance. More specificaly,
the Act provided that the federal government would indemnify the nuclear power plant licensee “and
any other person who may be ligdle for public liability”*** for damages arisng out of a nuclear power
plant disaster in an amount not to exceed $500 million after exhaugtion of privatdy placed casuaty
insurance.

In 1973, 40 individuds living in close proximity to a planned nuclear power plant in North

Caroling, dong with a sngle issue advocacy group (Carolina Environmentd Study Group) and a
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union (Catawba Central Labor Union), brought a declaratory judgment action against Duke Power
Co., the licensee and a public utility, seeking to have the PriceeAnderson Act ruled uncongtitutional.
The plantiffs prevailed in the didrict court where the Act was hdd to be unconditutiond on two
grounds. First, the didtrict court held that the Act violated the Fifth Amendment's Due Process
Clause because it immunized putative tortfeasors without assuring adequate compensdtion.  Second,
the didrict court held that the Act violated the Fifth Amendment's Equa Protection Clause because a
andl subset of society, namdy victims would suffer the consequences of a nuclear disaster while
society as a whole would enjoy the benefits of nuclear power. The Supreme Court reversed the
district court and remanded the case.

In its ruing on the Ffth Amendment's Due Process Clause, the district court raised
judifications that will resonate with persons unhappy with the September 11" Vidims Compensation
Fund of 2001. Among other reasons, the didrict court found that “[the] amount of recovery is not
rationdly related to the potentid losses’ and that “[there] is no quid pro quo” for the tort immunity
granted at the victims expense!®® The Supreme Court’s rgection of the district court's judgment in

Duke Power Co. ingructs on the likdy andyss and outcome of any condtitutional chalenge to Fund.

The Supreme Court began by dafording the Price-Anderson Act “the traditional presumption of
conditutiondity generdly accorded economic regulaions’ and the preordained approval *“absent
proof of arbitrariness or irrationdity on the part of Congress.”'®” The Court then looked at the then
prevailing economic circumstances that motivated the Congress to enact Price-Anderson:

As we read the Act and its legidative higtory, it is clear that Congress

purpose was to remove the economic impediments in order to simulate

the private devdopment of electric energy by nuclear power while

dmultaneoudy providing the public compensation in the event of a
catagtrophic nuclear incdent. ... The ligbility-limitetion provison thus
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emerges as a dassic example of an economic regulation — a legidative
effort to dtructure and accommodate “the burdens and benefits of
economic life” It is by now wdl established that [such] legidaive Acts

. come to the Court with a presumption of conditutiondity, and that the
burden is on one complaning of a due process violaion to establish that
the legidature has acted in an arbitrary and irrational way. That the
accommodation struck may have profound and far-reaching
consequences, contrary to appelees suggestion, provides dl the more
reason for this Court to defer to the congressona judgment unless it is
demongtrably arbitrary or irrational .**®

The Court went further and acknowledged that the damagesimmunity caling was “of
necessity...arbitrary in the sense that any choice of a figure ... can dways be s0 characterized.”
Arbitrariness of that type, it pronounced, is not “the kind of arbitrariness which flaws otherwise
condtitutional action.”'®® In support of its statement, the Court recounted past occasions where the
Congress provided assstance to vidims of catastrophic events, induding relief for vidims of the
flood resulting from the collapse of the Teton Dam in Idaho.*’® Under that Act, the Secretary of the
Interior was authorized to pay ful compensation for any deaths, persond injuries, or property damage
caused by failure of the dam.

The Court flaly rgjected the Fifth Amendment due process argument premised on the notion
that the Congress had to provide a quid pro quo to vicims of a nuclear disaster for the abrogation of
ther common law rights  Agan, the Court's holding ingructs on the outcome of any smilar
challenge to the September 11™ Victims Compensation Fund of 2001:

Initidly, it is not at dl clear that the Due Process Clause in fact requires
that a legidaivdy enacted compensation scheme either duplicate the
recovery a common lav or provide a reasonable substitute remedy.
However, we need not resolve this question here since the Price-Anderson
Act does, in our view, provide a reasonably just subgtitute for the
common-law or state tort lawv remedies it replaces. ... Our cases have

clearly established that “[a] person has no property, no vested interest, in
any rule of the common law.” ... The “Conditution does not forbid the
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creation of new rights, or the abolition of old ones recognized by the
common law, to atan a pemissble legidaive object,” despite the fact
that “otherwise settled expectations’ may be upset thereby. ... Indeed,
datutes limiting liability are relatively commonplace and have
consistently been enforced by the courts.***

The Court took specid note of the fact that Congress perceived state tort law remedies and
court procedures were unsatisfactory. In a nuclear disaster, the Court observed, unlimited liability at
common law Iet vidims no assurance of collecting a recovery. Collection of a judgment is the
critical determinant of success, not the filing of a lawsuit. PriceeAnderson assured “prompt and
equitable compensation under a pre-structured and nationally agpplicable protective system” .12

There seems litle doubt that the Supreme Court will find the certainty of substartid and
effident recoveries agang the September 11™ Victims Compensation Fund of 2001 a reasonable
subdtitute for the victims digible under its terms.  After dl, even the most drident advocate of
personal injury camants rights would (or should) acknowledge that the putative liabilities of the
commercid arlines, airport managers, building owners, and security companies for the 9/11 disaster
are far-fetched at best and would be extraordinarily difficult to prove. Moreover, the aggregate
lidhility exposure for any one company or person (or any group of them) far exceeds their ability to
sidfy dl potentid judgments across the spectrum of wrongful death, persond injury, property
damage, and busness interruption losses. As for victims of property damage and business losses, the
Supreme Court’s suggestion that a compensation scheme need not duplicate common law rights,
coupled with its recitation of the case lawv holding that holders of common law tort rights may have

thair settled expectations upset, foreshadows an unfavorable outcome to any condtitutiona challenges

to ATSSSA.
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b. To The Regulations

The obvious chdlenge to the regulaions will come, if at dl, from victims who are left out of
the Fund or from persond representatives of decedents who perceive that they will recelve inadequate
awards by dnt of the Depatment of Jugtice's find rule. The reach of the datute to victims of the
attacks is plainly broader than the reach given to it by the regulations. The datute cdls for

compensaion to any person (and the relatives of any person killed) who was phydcdly injured (or

killed) while present at the dites of the crashes or_in the immediate aftermath of the crashes. The

Specid Master has chosen to minimize subgtantidly the number of victims who can recover awards
from the Fund. Under the regulations, thousands of people who were present at the ste at the time of
the crashes and who sustained some measure of physical injury will be excluded from the Fund
because they do not meet the additiond requirements of time, injury severity, and overnight
hospitaization imposed by the regulations. They have a judticiable gripe with the Specid Madter.
Likewise, the breadth of recovery for eigible victims or persona representatives provided by the
gatute is notably different from the breadth of awards outlined in the regulations. The statute calls on
the Specid Master to make individudized assessments of economic and non-economic losses
folowing rather explicit categories or types of damages. The Specid Master has chosen to minimize
the potentid awards to digible damants by utilizing damage matrices that implicitly suggest caps on
awards for economic losses and “presumptive’ awards for non-economic losses that make no use
whatsoever of actud facts and circumstances relevant to victims or decedents. High-income earners
(or thelr persona representatives) may have a cause to complan about economic loss awards. All

victims have afairly clear-cut complaint regarding awards for non-economic losses.
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Vidims rendered indigible for awards from the Fund by the exclusory definitions of the
regulaions have ripe dams for presentation to a federa didrict court. The courts will compare the
datutory grant of authority to the Specid Magter with the regulations that he issued. The standard of
review is best described as de novo review and “... the reviewing court shall decide dl relevant
questions of law, interpret conditutional and statutory provisons ... and hold unlawful and set aside
agency action ... found to be contrary to congtitutiond right ... or in excess of statutory authority...”**3.
Even if the courts conclude that the Speciad Master was empowered to craft regulations limiting the
reach of the Fund to remote victims, the dedfining criteria for dighility are subject to chalenge as
arbitrary and unreasonable® For example, victims (who were not rescue workers) who sustained
physica injuries at the site more than 12 hours after the attacks (but say less than 96 hours later) have
a legitimate complaint about the regulatory exclusion of them from the Fund. The same can be said
for vidims who sustained contemporaneous physica injuries (like inhaation of toxic contaminants)
a the dte and who sought and received medicd treatment as a result but who were not hospitalized
overnight. Indeed, victims can legitimately contest regulations that arbitrarily exclude them from the
Fund smply because therr injuries did not cause overnight hospitdization or immediate disabilities or
because contemporaneous medical records do not exist. There is an obvious disconnect between the
regulatory imposgtion of bright line tests and the objectivity of contemporaneous medica records on
the one hand and the full panoply of diverse circumstances that make up the lives of millions of
people affected by these murderous acts. The common law courts do not make such demands on
vidims seeking redress of wrongs. The courts leave it to juries to ferret out the truth and do
subgtantiad  justice for dl concerned.  Congress could have set bright lines and exclusionary

definitions but did not do so. Ingtead, it directed the Special Magter to make factual inquiries to
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determine (1) a damant’'s dighility, (2) the extent of harm (including economic and non-economic
losses), and (3) the amount of compensation “not later than 120 days after that date on which a claim
is filed”.**> The excluded vidims have reasonable grounds to complain that, through the regulations,
the Specid Master has defaulted on his duty to consider their particularized circumstances**

Vidims who are not automaticaly excluded from the Fund by the regulatory definitions have
a difficult road to hoe. For example, in determining digibility based on a victim's presence a the dte
or in any area contiguous to the crash dtes, the regulaions provide “that the Specia Master [will
determine if the person] was sufficiently close to the dte that there was a demondgrable risk of
physcad harm from the impact of the arcraft or any subsequent fire, explosons, or building
collapses... " That is precisdly the type of individudized fact finding that the Congress delegated
to the Special Master. And the statute precludes judicid review of his findings'*® It remains to be
seen what will happen with the Special Master’s treeiment of economic losses. The economic loss
chats and explanatory memoranda regarding their intended use by victims and persond
representatives were not incorporated into the regulations. Moreover, the Specid Master made a
point of disdaming any intent to impose a cap on economic losses through the use of the matrices
and to leave open to any clamant the opportunity to present evidence on the subject for
consideration.’®  So long as the procedure is not a sham, the Specid Madter's ultimate findings will
be unreviewable*°

CONCLUSION

The Vidims Compensation Fund is probably the most dgnificant piece of tort based
legidation passed anywhere in the United States in the last few decades. It is certainly the most

unique. The Fund is a pure no-fault statute that is structured 0 as to compensate victims (or their
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families) with average incomes fully for ther economic dameges and to do so quickly and
inexpengvely. Compensation for non-economic losses, while supposedly full, far, and
individudized, likely will be in flaa amounts regardless of the particular circumstances gpplicable to
each vidim. Nonethdess, the victims will receive substantid amounts of compensation for non-
economic losses quickly, inexpensvely, and without regard to fault. The Fund recognizes the redity
of collaterd source income and indeed has raised the discusson of the topic nationdly to levels
previoudy unimegined. It is unlikely that any reasonably well-read juror will be ignorant of the
concept for the foreseedble future. The use of common economic andyses and published charts
assding damants in predetermining ther recoverable losses will guide decison-making on entry
into the Fund. It will dso likely have an impact on persond injury litigation generdlly. The grestest
potential benefit of the Fund will come in its introduction of society to an dternative means for
compensating serioudy injured vidims or the families of killed in accidents.  In the end, society
benefits by finding an efficient and inexpensve means for ddivering funds of this type to needy

vicims

! Thisisthe author’ s second article published in the Defense Counsel Journal on the subject of the federal
legislation enacted in the wake of the September 11™ attacks on the country. The first article, America Acts: Swift
Legislative Responses to the September 11" Attacks, appeared in the April 2002 edition beginning on page 139.

2 Mr. Campbell isthe Founder and Chairman of Campbell Campbell Edwards & Conroy Professional Corporation,

anationally prominent firm of trial lawyerswith officesin Boston, Philadel phia, and other citiesin New England and New
Jersey.
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8 The so-called airline bailout bill was promulgated to shore up the industry financially for the short term and to
assure our cross-continental economy aviable air transportation system. But, Americais also founded on the principle that
theindividual is asimportant as the business corporation. How could the government rescue “innocent” commercial
airlines and leave equally innocent individual victims behind? How could the government (through its industry bailout)
guarantee commercial airline executivestheir six and seven figure compensation, yet leave the spouses and children of
thousands of office workers, firemen, and policemen empty handed? Politically, our elected officials could not do so.

And they were fundamentally right. Care of orphans and widowsis a primary governmental task.

4 Title IV of ATSSSA will bereferred to throughout the article asthe “Fund” or “Act” for ease and convenience.
5 The Act does not explain who may be considered a“relative.” ATSSSA § 403.

6 ATSSSA § 403 (emphasis added).

7 Not “rewrite” or “undo”.

8 ATSSSA 88 405(b)(1), 405(b)(3) (emphasis added).

o ATSSSA §402(5).

1o ATSSSA 8 402(5) (emphasis added).

u ATSSSA 8 405(7) (emphasis added).

12 Several states recognize hedonic damagesin their common law. For example, Alaska, Maryland, Michigan,

Nebraska, Ohio and Wyoming all recognize loss of enjoyment as a separate element of damages. See, e.g., Feldman v.
Allegheny AirlinesInc., 452 F. Supp 151 (D. Conn. 1978) (holding loss of earning capacity and loss of capacity to carry
on life’ s nonremunerative activities must be valued independently); Swiler v. Baker’s Super Mkt., 277 N.W.2d 697 (Neb.
1979) (same); Fantozzi v. Sandusky Cement Prods. Co., 597 N.E.2d 474 (Oh. 1992) (same); Piercev. New York R.R. Co,
409 F.2d 1392 (6th Cir. 1969) (applying Michigan law) (same); Culley v. PennsylvaniaR.R. Co., 244 F. Supp 710
(D.C.Dél. 1965) (applying Maryland law) (same); Buoy v. Era Helicopters, Inc., 771 P.2d 439 (Alaska 1989) (same);
McAlister v. Carl, 197 A.2d 140 (Md. 1964) (same); Mariner v. Marsden, 610 P.2d 6 (Wyo. 1980) (same). On the other
hand, California, lowa, Indiana, Kansas, Minnesota, Missouri, New Y ork, Texas and Washington all recognize loss of
enjoyment as afactor in determining general damages. See, e.g., Concholav. Kraft, 575 SW. 2d 792 (Mo. App. W.D.
1978) (holding loss of enjoyment afactor in determining damages); Blodgett v. Olympic Sav. and Loan Ass'n., 646 P.2d
139 (Wash. App. 1982) (same); Poyzer v. McGraw, 360 N.W. 2d 748 (lowa 1985) (same); Missouri Pac. R.R. Co. v.

Lane, 720 SW. 2d 830, 834 (Tex. App. 1986) (same); Orkin Exterminating Co. v. Traina, 461 N.E.2d 693 (Ind. App.

1984) (same), rev’ d on other grounds, 486 N.E. 2d 1019 (Ind. 1986); Leiker v. Gafford, 778 P. 2d 823 (Kan. 1989) (same);
Leonard v. Parrish, 420 N.W. 2d 629 (Minn. App. 1988) (same); Nussbaum v. Gibstein, 536 N.E. 2d 618 (N.Y. 1989)
(same); Huff v. Tracy, 129 Ca Rptr. 551 (Ca. 1976) (same). See also, David R. Kamerschen and Robert W. Kamerschen,
Hedonic Damages in Personal Injury and Wrongful Death Cases, Defense Counsel Journal, January 1993, at page 118-
121; Ronald C. Wernette, Jr., Hedonic Damages: Their Recoverability, Proof, and Valuation in Michigan, Defense
Counsel Journal, June 1995, at page 15-19.

1 ATSSSA § 405(b) (6) (emphasis added).

1 67 Fed. Reg. 11,235 (March 13, 2002) (codified at 28 C.F.R. pt. 104).

15 ATSSSA §405(b)(4)(C). Seealso Administrative Procedure Act (“APA™),5U.S.C.A. §554.
16 ATSSSA §405(b)(4)(A). Seealso APA §555(b).

538380.1 50



w The Act defines “Economic Loss” as:

any pecuniary loss resulting from harm (including the loss of earnings or other benefits
related to employment, medical expense |oss, replacement servicesloss, loss dueto
death, burial costs, and loss of business or employment opportunities) to the extent
recovery for such lossis allowed under applicable State law.

ATSSSA §402(5).
18 The Act defines “Noneconomic Losses” as:

losses for physical and emotional pain, suffering, inconvenience, physical impairment,
mental anguish, disfigurement, loss of enjoyment of life, loss of society and
companionship, loss of consortium (other than loss of domestic service), hedonic
damages, injury to reputation, and all other nonpecuniary losses of any kind or nature.

ATSSSA § 402(7).

19 Collateral Source means“all collateral sources, including life insurance, pension funds, death benefit programs,
and payments by Federal, State, or local governments related to the terrorist-related aircraft crashes of September 11,
2001.” ATSSSA §402(4) (emphasis added). Special Master Feinberg has determined that charitable contributions
received by victims' families will not be deemed collateral sources. 67 Fed. Reg. 11,239 (March 13, 2002) (codified at 28
C.F.R. pt. 104) (hereinafter “Regulations”).

2 18 U.S.C.A. § 1001 (as amended October 11, 1996, Public Law No. 104-292, § 2, 110 Stat. 3459).

2 Regulations § 104.2(e).

22 Regulations § 104.2(a)(4).

2 ATSSSA § 405(b)(3); see also APA § 701(a) (providing that the APA’ s provisionsrelating to judicial review

apply “except to the extent that - (1) statutes preclude judicial review; or (2) agency action is committed to agency
discretion by law”). As Congress controls the jurisdiction of the federal courts under Article 111, Congress can preclude
judicial review by statute. These so-called “preclusions’ of judicial review are not uncommon in certain benefit-related
fact findings by administrative agencies. Perhaps the best example of a statute precluding review isthe preclusion
provision provided in § 211(a) of the Veterans' Administration Act, which until recently was absolute. See, 38 U.S.C.A. §
211(a). However, the Act was amended in 1988, Public Law No. 100-687, 102 Stat. 4105, 4122 (codified at 38 U.S.C
8511(a)), to remove the restriction against judicial review of legal questions. See also Johnson v. Robison, 415 U.S. 361
(1974) (holding preclusion of review under VA did not prevent judicial review of constitutional claim); Traynor v.
Turnage, 485 U.S. 535 (1988) (holding VA alegedly violated Rehabilitation Act by refusing to treat alcoholism asa
disease); Lindalh v. Office of Personnel Management, 470 U.S. 768 (1985) (holding VA violated Civil Service Retirement
Act by not properly allocating burden of proof in disability retirement claim).

2 ATSSSA §405(c)(3)(B)(i).

> ATSSSA § 405(c)(3)(B)(ii).

2 ATSSSA §408(a).

z ATSSSA § 202.

8 The Congress clearly has the power to occupy afield and thereby preempt state law. See, eg., Jonesv. Rath

Paking Co., 430 U.S. 519, 525 (1977); Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947). Itsability to preempt extant
state-based claimsislikewise well established. See, eg., Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132
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(1963); Hinesv. Davidowitz, 312 U.S. 52 (1941). The Congress' power to assign lawsuitsto a particular venue within the
federal court system isfounded in ArticleIll of the Constitution, which gives Congress plenary power to delineate the
jurisdictional limits, both original and appellate, of these courts.

29 ATSSSA §408(b)(3).

30 ATSSSA § 408(b)(2).

o ATSSSA § 408(c).

% See, e.g., Susan Schmidt, Sept. 11 Families Join to Sue Saudis; Banks, Charities and Royals Accused Of Funding

al Qaeda Terrorist Network, The Washington Post, August 16, 2002, at A4; Thanassis Cambanis, Seeking Answers at Any
Cost, 9/11 Widow Passes Up $1.85 Million Payment, Presses Wrongful-Death Suit, The Boston Globe, May 14, 2002, at
Al

3 American Bar Association, Tort & Insurance Practice Section program on Aviation Litigation held at the
Swissotel in Washington, D.C. in October, 2001.

34 66 Fed. Reg. 66,274 (December 21, 2001) (codified at 28 C.F.R. pt. 104).

3 67 Fed. Reg. 11,233 (March 13, 2002) (codified at 28 C.F.R. pt. 104). The Special Master also stated that no
“monetary compensation can possibly provide afull measure of relief to those who have suffered . . . [b]ut the Fund will

provide appropriate compensation and some measure of comfort to those whose lives have been torn asunder by the events
of September 11.”

% A number of states have capped damages for non-economic loss. See, e.g., Fein v. Permanente Medical Group,
695 P.2d 665 (cal. 1985) (holding state’' s $250,000 limit on non-economic damages in medical mal practice actions and
collateral source reform statute did not violate the equal protection or due process clauses of the state or federal
constitutions); Scholz v. Metropolitan Pathologists, P.C., 851 P.2d 901 (Colo. 1993) (holding state’ s $1,000,000 limit on
damages recoverablein health care liability actions did not violate the equal protection or due process clauses of the state
constitution); University of Miami v. Echarte, 618 So.2d 189 (Fla. 1993) (holding statute providing for recovery of eighty
percent of lost wages and earning capacity and capping non-economic damages at $250,000 in medical malpractice claims
did not violate equal protection, due process or takings provisions of the state or federal constitutions); Kirkland v. Baline
County Medical Center, 4 P.3d 1115 (Idaho 2000) (holding that $400,000 cap on noneconomic damagesin personal injury
and wrongful death actions did not violate state constitution); Samsel v. Wheeler Transport Services, Inc., 789 P.2d 541
(Kan. 1990) (holding provision which set a$250,000 limit on non-economic losses in health care liability actions did not
violate the due process clause of the state constitution); Leiker v. Gafford, 778 P.2d 823 (Kan. 1989) (holding a $100,000
[imit on non-economic damages for wrongful death did not violate the equal protection or due process clauses of the state
and federal constitutions); Butler v. Flint Goodrich Hospital of Dillard University, 607 So.2d 517 (La. 1992) (holding

statute which set a $500,000 limit on general damages in medical mal practice actions did not violate the equal protection
clauses of the state and federal constitutions); Petersv. Saft, 597 A.2d 50 (Me. 1991) (holding $250,000 limit on non-
medical damages recoverable against servers of liquor did not violate the equal protection or due process clauses of the
state and federal constitutions); Murphy v. Edmonds, 601 A.2d 102 (Md. 1992) (holding a $350,000 limit on non-

economic damages in personal injury actions did not violate the equal protection clause of the state constitution); English
v. New England Medical Center, Inc., 541 N.E.2d 329 (Mass. 1989) (holding statute limiting liability of charitable
organizations to $20,000 did not violate the equal protection or due process clauses of the state and federal constitutions);
Heinz v. Chicago Road Investment Co., 549 N.W.2d 47 (Mich.Ct.App. 1996) (holding statute providing for the
admissibility of collateral source paymentsin personal injury actions did not constitute an unconstitutional taking of
property and did not violate the equal protection clause of the state constitution); Imlay v. Ciy of lake Crystal, 453 N.W.2d
326 (Minn. 1990) (holding statutory provision allowing the court to offset collateral source payments from damages
awardsin personal injury actions did not violate the equal protection clauses of the state and federal constitutions);
Johnson v. Farmers Union Central Exchange, Inc., 414 N.W.2d 425 (Minn.Ct.App. 1987) (same with respect to due
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process); Schweich v. Zeidler, Inc., 463 N.W.2d 722 (Minn. 1990) (holding $400,000 limit on damages for

embarrassment, emotional distress, and loss of consortium did not violate the “certain remedy” clause of the state
constitution); Wells v. Panola County Board of Education, 645 So.2d 883 (Miss. 1994) (holding statute which limited
recovery against political subdivisionsfor injuries arising out of school bus accidents did not violate the takings and equal
protection clauses of the federal constitution); Richardson v. State Highway & Transportation Commission, 863 SW.2d
876 (Mo. 1993) (holding statute limiting tort recoveries against state agenciesto $100,000 did not violate the equal
protection clauses of the state and federal constitutions); Adamsv. Children’s Mercy Hospital, 832 S.W.2d 898 (Mo.
1992) (holding $350,000 limit on non-economic damages recoverable from any individual defendant in ahealth care
liability action did not violate the equal protections clauses of the state and federal constitutions); Greist v. Phillips, 906
P.2d 789 (Or. 1995) (holding $500,000 limit on non-economic damagesin personal injury and wrongful death actions did
not violate the due process or equal protection clauses of the federal constitution); Rose v. Doctors Hospital, 801 SW.2d
841 (Tex. 1990) (holding $500,000 limit on general damages against health care providers did not violate the equal
protection clauses of the state and federal constitutions); Pulliam v. Coastal Emergency Services of Richmond, Inc., 509
S.E.2d 307 (Va. 1999) (holding $1,000,000 limit on recoveriesin medical malpractice actions did not violate the takings,
due process or equal protections clauses of the state and federal constitutions); Robinson v. Charleston Area Medical
Center, Inc., 414 SEE.2d 877 (W.Va. 1991) (holding $1,000,000 cap on non-economic damages in medical malpractice
actions did not violate the due process or equal protections clauses of the state constitution); Guzman v. St. Francis
Hospital, Inc., 623 N.W.2d 776 (Wis.Ct.App. 2000) (holding $350,000 limit on hon-economic damages in medical

mal practice actions did not violate due process or equal protection clauses of the state constitution).

3 66 Fed. Reg. 66,274 (December 21, 2001) (codified at 28 C.F.R. 104).

% 66 Fed. Reg. 66, 275 (December 21, 2001 (codified at 28 C.F.R. 104).

% Regulations § 104.31(a)-(c).

40 Regulations § 104.33(b).

“ In the Interim Final Rule, 66 Fed. Reg. 66,280 (December 21, 2001) (codified at 28 C.F.R. pt. 104), hearings

were limited to two hours. Presumably, the Final Rule was changed on realization that atwo hour time limit was arbitrary
and capricious and likely to render hearings mere shams. 67 Fed. Reg. 11,244 (March 13, 2002) (codified at 28 C.F.R. pt.
104).

42 The APA provides direct authority to federal agency hearing officersto control the conduct of hearings,
consistent with due process considerations. APA § 556.

a3 Regulations § 104.33(c).

44 See, generally, Regulations § 104.4(b).

4 See, www.usdoj.gov/victimcompensation.

46 The Federal Tort Claims Act regulates feesfor claimants’ attorneys. See, 28 U.S.C. § 1346.

47 Regulations § 104.33.

48 66 Fed. Reg. 66,291 (December 21, 2001) (codified at 28 C.F.R. pt. 104) (noting the Department of Justice

requested comments on whether the Special Master has the authority to limit the types and amounts of fees that can be
charged by counsel, accountants, experts or others who are retained by claimants to assist them in filing and pursuing
compensation claims, and whether such fees can and should be paid by the Special Master directly out of compensation
awards.
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49 Some social planners and legal commentators called on the Special Master to devel op regulations that would
assure so-called “horizontal fairness,” aterm meaning equivalent awards to claimants regardless of individual
circumstances.

50 Regulations § 104.43(a) (utilizing salary or income data for the years 1998 through 2000 and “all forms of
compensation” for government employees, like housing allowances).

51 Regulations § 104.43(b).

52 Regulations § 104.43(c).

5 Regulations § 104.43(d).

5 Regulations § 104.43(e).

55 Regulations § 104.45(a)-(d).

56 The instructions may be found at the Special Master’ s website, which islocated at

www . usdoj.gov/victimcompensation.

57 New Y ork law awards damages in wrongful death cases based largely on economic loss. See, e.g., McKinney's
Consolidated Laws of New Y ork, New Y ork Estate Powers & Trust Law, 8 5-4.3; See also Klosv. New York City Transit
Authority, 659 N.Y.S.2d 97, 240 A.D.2d 635 (1997) (holding in awrongful death action, an award of damagesislimited

to fair and just compensation for the pecuniary injuries resulting from the decedent’ s death to the persons for whose benefit
the action is brought). Connecticut law awards damages in such cases based on the | oss the decedent would have
experienced had he lived, including the value of the enjoyment of life. See, e.g., Conn. Gen. Stat. 88 52-555 (2001); See

also Lanier v. Hochman, 1998 Conn. Super. LEXIS 1755 (1998) (holding $5,000,000 verdict in noneconomic damages

against a doctor was not excessive based on patient’ s permanent brain injury and loss of quality of life).

58 Regulations § 104.4(a).
59 Regulations § 104.4(b).
60 Regulations § 104.4(d)
61 If no personal representative has been appointed and such appointment is not the subject of pending litigation, the

Special Master may determine in his discretion the personal representative for purposes of the Compensation Fund.
Recognizing that the Special Master could not intercede in disputes over the identity of a decedent’ s personal
representative and still perform hisrequired duties, the disputing parties may agree in writing to a personal representative
who may seek and accept payment from the Compensation Fund while the parties resolve their disputes. Alternatively, the
Special Master may suspend adjudication of the claim or placein escrow the award that is granted. See, Regulations §
104.4.

62 Regulations § 104.21 et seq.

&3 Thecivil courts have been deluged with claims of injury based on exposure to asbestos. Inthe view of certain
toxicologists, exposure to a single asbestos fiber causes physical harm.

o4 Regulations § 104.2(d).

&5 An analogy to the “zone of danger” rule may be appropriate. Dillon v. Legg, 68 Cd. 2d 728 (1968).
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66 Regulations § 104.2(b).

67 There does not appear to be aready comparison with conventional tort law. Delay from exposureto ahazard and
manifestation of injury does not preclude recovery. Infact, in toxic tort cases (like asbestos exposure/mesothelioma cases)
the delays between exposure to the hazard and onset of disease can extend to decades. The regulatory requirement here
may result in the need to close out the Fund in a short period.

68 Regulations § 104.2(c).

69 The regulation is reminiscent of the Spade impact rule, which required physical contact in order for plaintiff to
recover for negligent infliction of emotional distress. Spadev. Lynn & Boston R.R., 168 Mass. 285 (1897). The Spade
impact rule law has been the subject of substantial criticism and led to the development of “modern” ruleslike the zone of
danger rule, which permits recovery of damages for negligent infliction of emotional distressif the plaintiff was both
located in the dangerous area created by the defendant’ s negligence and frightened by the risk of harm. Dillonv. Legg, 68
Cal. 2d 728 (1968). See also Restatement (Second) of Torts § 313(2) (1965).

70 ATSSSA, § 402(4).

n Regulations § 104.47(b)(1).

72 Regulations § 104.47(b)(2).

s Pub. L. No. 107-134, 115 Stat. 2427.

7 Regulations § 104.47(b)(3).

& Regulations § 104.47(a).

7 66 Fed. Reg. 11,241 (March 13, 2002) (codified at 28 C.F.R. 104).

v “Special statutory jurisdiction is simply the jurisdiction conferred when Congress, as it often does, specially

provides aform of review for an agency.” A. Aman and W. Mayton, Administrative Law, § 12.4 at 353 (West 1993).
“Under the Administrative Procedure Act, ‘the form of proceeding for judicial review isthe special statutory review
proceeding relevant to the subject matter’ and only in the ‘absence or inadequacy’ of statutory review may an action be
brought under ageneral jurisdiction statute.” 1d., at 352, citing 5 U.S.C. § 702.

S ATSSSA issilent onjudicial review of agency action except with regard to preclusion. ATSSSA § 405(b)(3).

& A. Aman and W. Mayton, Administrative Law, § 12.4 at 354 (West 1993).

8 38 U.S.C. § 211(a), amended by Public Law. No. 100-687, 102 Stat. 4105, 4122 (1988).

8 Johnson v. Robinson, 415 U.S. 361, 370-372 (1974); see also, A. Aman and W. Mayton, Administrative Law, §
12.4 a 362, n.5 (West 1993).

82 ATSSSA §408(a)(b)(3).

8 U.S. Const. Art. I11. Indeed, the Congress has the power to reduce or eliminate the District Courts altogether.

U.S. Const. Art. 1.

84 A provision of any statute creating in addition to its substantive provisions a particular venue for actions brought

under that statute is commonly referred to asa* special venue statute.” See, e.g., Fourco Glass Co. v. Transmirra Prod.
Corp., 353 U.S. 222 (1957). Inthisrespect, the Fund is a special venue statute asit providesthat liability for all claims
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resulting from or relating totheterrorist attacks of September 11" haveto be brought in the United States District
Court for the Southern District of New York. ATSSSA §408(b)(3). Seealso Suttlev. Reich Bros. Const. Co,, 333
U.S. 163 (1948) (holding residence of corporation was dictated by federal law where special venue statutes has been
enacted by Congress); Save Our Cumberland Mountains, Inc. v. Clark, 725 F.2d 1422, 1429-1431 (D.C. Cir. 1984),
vacated on other grounds, 857 F.2d 1516 (1988).

8 28U.S.C. §1331(e).

s 369 U.S. 186 (1962).

87 1d., at 204.

88 See, e.g., SierraClub v. Morton, 405 U.S. 727 (1972); United Statesv. SCRAP, 412 U.S. 669 (1973). The

Administrative Procedure Act and the Freedom of Information Act create relevant statutory rightsto information
aggregated, organized, and analyzed by agencies like the Office of the Special Master. See, e.g., 5U.S.C. § 552 (which
specifies the circumstances under which members of the public may inspect those records).

89 SierraClub v. Morton, 405 U.S. 727, 734 (1972).
%0 Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 153 (1970).
o 5U.S.C. 8§702. InClark v. Securitites Industry Ass'n, 479 U.S. 388, the Supreme Court ruled that Section 702 of

the Act was directed at reviewability and created a presumption of judicial review of agency action. Standing, the Court
said, “deniesaright of review if the plaintiff’ sinterests are so marginally related to or inconsistent with the purposes
implicit in the statute that it cannot reasonably be assumed that Congress intended to permit the suit.” 1d., a 399.

92 Seealso, 5 U.S.C. § 704 (providing that “final agency action for which there is no adequate remedy in a court”
may be reviewed by the court)

9 A. Aman and W. Mayton, Administrative Law, § 12.9 at 405 (West 1993).

4 Abbott L aboratories v. Gardner, 387 U.S. 136, 148 (1967).

= Abbott L aboratoriesv. Gardner, 387 U.S. 136, 148 (1967); Ciba-Geigy Corp. v. United States Environmental

Protection Agency, 801 F.2d 430, 436-437 (D.C. Cir. 1986).

9 A. Amanand W. Mayton, Administrative Law, 8 12.10.1 at 415 (West 1993).

o7 67 Fed. Reg. 11,239 (March 13, 2002) (codified at 28 C.F.R. pt. 104) (providing for individualized hearings);

APA 8552; Nixon v. Warner Communications, Inc., 435 U.S. 589 (1978) (recognizing acommon law public right of

access to court records); Richmond Newspapers, Inc. v. Virdinia, 448 U.S. 555 (1980) (recognizing a First Amendment
public right of accessto attend acriminal trial). The recognition of a First Amendment right in this context has
subsequently been extended. See, e.g., Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986) (recognizing a First
Amendment public right of accessto attend preliminary hearingsin criminal proceedings); Press-Enterprise Co. V.
Superior Court, 464 U.S. 501 (1984) (recognizing a First Amendment public right of accessto attend voir dire
examinations of jurorsin criminal proceedings). While the Supreme Court has never recognized a First Amendment right
to attend civil trials, at least three circuit courts of appeals have done so. See, e.g., Wilson v. American Motors Corp., 759
F.2d 1568 (11th Cir. 1985); Publicker Indus., Inc. v. Cohen, Inc., 733 F.2d 1059 (3rd Cir. 1984); Brown & Williamson
Tobacco Corp. v. FTC, 710 F.2d 1165 (6th Cir.. 1983); see also Westmoreland v. Columbia Broadcasting Sys., 752 F.2d
16, 23 (2nd Cir. 1984) (dicta); cf. In Re Reporters Comm. for Freedom of the Press, 773 F.2d 1325 (D.C. Cir. 1985)

(holding no public right of accessto civil trials).
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98 APA §557(b)(3) (“... All decisions, including initial, recommended, and tentative decisions ... shall include a
statement of findings and conclusions, and the reasons or basis therefore, on all the material issue of fact, law or discretion
presented on therecord ...).

o For damage assessments above the limits of available casualty insurance coverages. ATSSSA § 408.
100 And later for othersaswell. ATSSSA § 202.

101 Shortly after September 11", the commercial airlines delivered statements of cash flows to the President and
leaders of Congressto demonstrate their precarious financial positions. Some were said to be days from closing.

102 See, e.g., National Childhood Vaccine Injury Act of 1986, Public Law. No. 99-660, 100 Stat. 3756 (1986)

(codified at 42 U.S.C. 88 300aa-1-33 (1986) (which created no-fault compensation scheme for children who suffered
injuries associated with mandatory childhood vaccines); The Vaccine Injury Compensation Trust Fund, 26 U.S.C. 9510
(1994) (setting up acompensation system for victims of vaccine injury); National Swine Flu Immunization Program of
1976, Public Law. No. 94-380, 90 Stat. 1113 (1976) (codified at 42 U.S.C. 8§ 247b) (which created no-fault compensation
scheme for persons who suffered injuries associated with swine flu vaccine); Ducharme v. Merrill-National Laboratories,
574 F.2d 1307 (7th Cir. 1978), cert. denied, 439 U.S. 1002 (1979) (where the court found that the Swine Flue Act, which
abrogated a state cause of action against the manufacturer for injuries resulting from an adverse reaction to the vaccine
and provided that no trial by jury was afforded, did not violate the Seventh Amendment or the due process and equal
protection clauses of the federal constitution); see also Richard Cooper, Makers of AIDSVaccines Will Need Protection
From Product Liability Suits, Manhattan Lawyer, June 14, 1988, page. 38. A number of states have also adopted
immunity statutes. See, e.g., Ketchum v. State, 79 Cal. Rptr.2d 152 (Ct.App. 1998) (holding statute providing immunity

for public agencies employing peace officers for claims arising out of pursuits did not violate the equal protection clauses
of the state or federal constitutions); Pizzav. Wolf Creek Development Corp., 711 P.2d 671 (Colo. 1985) (holding

statutory tort immunity for ski area operators did not violate the due process clause of the federal constitution); Mizrahi v.
North Medical Center, Ltd., 761 So.2d 1040 (Fla. 2000) (holding a provision in wrongful death statute that precluded adult
children from recovering nonpecuniary damagesin action for a parent’s death due to medical malpractice did not violate
the equal protection clauses of the state or federal constitutions); Northcutt v. Sun Valley Co., 787 P.2d 1159 (Idaho 1990)
(holding statutory tort immunity for ski area operators did not violate the equal protection clauses of the state and federal
constitutions); Bilyk v. Chicago Transit Authority, 531 N.E.2d 1 (11l. 1988) (holding statutory tort immunity for transit
authority for injuries sustained by passengers as aresult of criminal actions committed by third parties did not violate the
equal protection clause of the state constitution); Grieb v. Alpine Valley Ski Area, Inc., 400 N.W.2d 653 (Mich.Ct.App.
1986) (holding statutory tort immunity for ski area operators did not violate the equal protection or due process clauses of
the state and federal constitutions); Lewisv. Canaan Valley Resorts, Inc., 408 S.E.2d 634 (W.Va 1991) (holding statutory
tort immunity for ski area operators did not violate the equal protection clause of the state constitution).

103 The Act was amended in 1966 to provide for the transfer of al civil litigation from anuclear disaster to asingle
federal district court. 42 U.S.C. § 2210 (n) (2). It was extended in 1987 and amended by requiring the various power plant
licensees to contribute to victim compensation. 42 U.S.C. § 2210 (b).

104 42 U.S.C. § 2014 (t).

105 Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59 (1978).

106 Carolina Environmental Study Group, Inc v. Duke Power Co, 431 F.Supp.203, 222-223 (W.D.N.C. [add date] ),
Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 82 (1978).

107 Duke Power Co v. Carolina Environmental Study Group, Inc. 438 U.S. 59, 83 (1978). The presumption of
constitutionality for economic regulations and the consequent assignment of the heavy burden of proving arbitrariness and
irrationality on the parties challenging them is a staple of federal and state constitutional law. See, e.q., Etheridge v.
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Medical Center Hospitals, 237 Va. 87, 94 (1989) (the amount of recoverable damagesin medical malpractice actions);
Shaversv. Attorney General, 402 Mich. 554, 613 (1978) (Michigan automobile no-fault statute); Adamsv. The Children’s
Mercy Hospital, 832 S.\W. 2d 898, 903 (Mo. 1992) (caps on hon-economic damages in medical malpractice cases); Mc
Dougall v. Schanz, 461 Mich. 15, 24 (1999) (standards for admissibility of expert testimony in medical mal practice cases).
The Maryland Court of Appealsin Murphy v. Edmonds, 325 Md. 342, 355- 365 (1992) provides a comprehensive
examination of the case law applying the rational basis standard and rejecting other more stringent standards in judgments
on the constitutionality of economic regulation. The Court of Appeals upheld Maryland’ s statutory cap on non-economic
damages. Comparable decisions on constitutional challengesto statutory caps on damages were rendered in Davisv.
Omitwoju, 883 F.2d 1155 (3d Cir. 1989); Boyd v. Bulala, 877 F.2d 1191 (4™ Cir. 1989); Hoffman v. United States, 767

F.2d 1431 (9" Cir, 1985); Fein v. Permanente Medical Group, 38 Cal. 3d 137 (1985); Johnson v. St. Vincent's Hospital,

237 Ind. 374 (1980); LaMark v. NME Hospitals, Inc., 542 So.2d 1334 (La.1989); English v. New England Medical Center,
Inc., 405 Mass. 423 (1989); Meech v. Hillhaven West, Inc., 238 Mont. 21 (1989); Prendergast v. Nelson, 199 Neb. 97

(1997); Wright v. Colleton County School Dist., 301 S.C. 282 (1990).

108 Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 83-84 (1978) (citations omitted).

109 Id., at 86.

110 Id, at 86, n. 31.

11 Id., at 88 (citations omitted). Similar statements regarding the dynamic nature of changein common law rights,

duties, and immunities are found in the opinions of state courts of last resort. See, e.g., Murphy v. Edmonds, 325 Md. 342,
362 (1992); O'Brien v. Hazelet & Erdal, 410 Mich. 1, 15 (1980). Legidlative changeto existing tort law liabilities found

to be constitutional by state courts is demonstrated by Church v. Rawson Drug & Sundry Co., 173 Ariz. 342 (App.
Div.1992) (statute abolishing joint liability), Neil v. Kavena, 176 Ariz. 93 (App. Div. 1993) (joint liahility reform statute),
Evangelatos v. Superior Court, 44 Cal. 3d 1188 (1988) (abalition of joint liability for non-economic damages), Imlay v.

City of Lake Crystal, 453 N.W.2d 326 (Minn. 1990) (statutory limit on municipal joint liahility). State supreme court

change to existing tort law liabilitiesistoo extensive to survey here. However, these state supreme courts changed the law
onjoint liability on their own. Brownv. Keill, 224 Kan.195 (1978); Prudential Life Ins. Co. v. Moody, 696 SW. 2d 503

(Ky. 1978); MclIntyrev. Balentine, 833 SW. 2d 52 (Tenn.1992).

112 Duke Power Co. v. Carolina Environmental Study Group, Inc., 438 U.S. 59, 89-90 (1978). At page 93, the Court
compares the Fifth Amendment due process challenge to the Price-Anderson Act compensation scheme with the
Fourteenth Amendment due process challenge to the New Y ork workers compensation schemein New Y ork Central R.

Co. v. White, 243 U.S. 188 (1917). Inthat case, the Court “observed that the Due Process Clause of the Fourteenth
Amendment was not violated simply because an injured party would not be able to recover as much under the Act as
before its enactment. ‘' [He] is entitled to moderate compensation in al cases of injury, and has a certain and speedy remedy
without the difficulty and expense of establishing negligence or proving the amount of the damages.” Thelogic of New
York Central would seem to apply with renewed force in the context of this challenge to the Price-Anderson Act. The
Price-Anderson Act not only provides areasonable, prompt, and equitable mechanism for compensating victims of a
catastrophic nuclear incident, it also guarantees alevel of net compensation generally exceeding that recoverablein private
litigation.” Presumably, the Court is making aslightly veiled referenceto lawyers fees. The Court concludesthe
comparison by stating “[n]othing moreis required by the Due Process Clause.”

13 APA §706. Asageneral rule, areviewing court will give less deference to an agency’ slegal conclusionsthan its
factual or discretionary determinations. SEC v. Sloan, 436 U.S. 103, 118 (1978) (holding courts are “final authorities on
issues of statutory construction”); cf. Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984) (wher e statute is ambiguous,
court should defer to agencies' legal interpretations) (emphasis added).

14 Like all other forms of agency action reviewed under the APA, rules must be consistent with the agency’s
statutory mandate (8§ 706(2)(C)), the Constitution (8 706(2)(B) and procedural requirements (§ 706(20(D)). Additionally,
they must not be “arbitrary or capricious” (8§ 706(2)(A)); Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402
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(1971) (holding arbitrariness review as an inquiry into “whether the decision was based on a consideration of the relevant
factors and whether there has been a clear error of judgment); cf. NLRB v. Curtis Matheson Scientific, Inc., 494 U.S. 775
(1190) (holding emphasisin arbitrariness review has shifted towards scrutiny of the quality of an agency’s reasoning in
light of the record, the parties’ contentions and the constraints of the underlying statute).

15 ATSSSA 88 405(b)(1), 405(b)(3) (emphasis added).
116 Excluded victims who choose to challenge the regulations will confront the provision in ATSSSA that delegates
to the Attorney General and the Special Master the authority to “ promulgate all procedural and substantive rules for the
administration of thistitle.” Certainly, eligibility rulesfor an award are substantive.

117 Regulations § 104.2(d).
118 ATSSSA § 405(b)(3).

19 67 Fed. Reg. 11,234 (March 13, 2002) (codified at 28 C.F.R. pt. 104) (“... The effortsthat | have taken to inform
potential claimants of the likely range of their awards should not be mistaken for some sort of cap on awards ... To the
contrary, each claimant has the option to ask for a hearing at which he or she may assert additional individualized
circumstances and argue that the presumed award methodology is inadeguate to resolve hisor her particular claimin afair
manner. We will consider all such individual circumstances, including, but not limited to, the financial needs of victims
and victims' families...).

120 The Special Master holds out language from ATSSSA as statutory support for avoiding payment of large
economic loss awards to high wage earners. The Act provides that the Special Master will determine “the amount of
compensation to which the claimant is entitled based on the harm to the claimant, the facts of the claim, and the individual
circumstances of the claimant”. The Special Master uses that language as follows: “We will consider all such individual
circumstances, including, but not limited to, the financial needs of victims and victims families.” Hewill “ ‘consider the
individual circumstances of the claimant’ in fashioning awards, including the financial needsof victimsand surviving
familiesin rebuilding their lives.” And he avers“ providing compensation above that level would rarely be necessary to
ensure that the financial needs of aclaimant are met.” Restated, the Special Master takes language from ATSSSA
intended to bring about consideration of individual circumstances for damages assessment and usesit as aground for
“equitable” downward adjustment of awards for high-income victims and families based on absence of need.
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